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APPELLEE'S   BRIEF 


STATEMENT   OF    PLEADINGS  AND 
FACTS   DISCLOSING   JURISDICTION 


Appellant  Carlos  Garcia  appeals  from  his  conviction  on 
Count  Three  of  a  three  count  indictment  charging  hinn  with  a 
violation  of  Title  21,    United  States  Code,   Section  174  (Concealment 
of  Illegally  Imported  Narcotics).     He  was  charged  with  Co-defendant 
Edward  G.    Sanchez  who  does  not  appeal  his  conviction  on  Counts 
One  and  Two. 

Count  Three,    upon  which  Appellant  has  been  convicted 
charges  him  with  knowingly  and  unlawfully  receiving,    concealing 
and  facilitating  the  concealment  and  transportation  of  1.  190  grams 
of  heroin,   a  narcotic  drug,   which  he  knew  previously  had  been 
imported  into  the  United  States  of  America  contrary  to  the  provisions 

1. 


of  Title  21,    United  States  Code,   Section  173  (C  T.    p.    2].   i/ 

The  indictment  was  filed  on  January  28,    1966  [C  T.    p.  2). 

Appellant  and  Co-defendant  Sanchez  waived  jury  on  January 
31,    1966  [C.T.    p.    5],   and  on  February  3,    1966,   trial  commenced 
without  a  jury  before  the  Honorable  Roger  D.   Foley,    United  States 
District  Judge  [R.  T.    p.    1].    2/ 

On  February  4,    1966,   Appellant  was  found  guilty  on  Count 
Three  and  not  guilty  on  Counts  One  and  Two  of  the  indictment  [C.  T. 
p.    13]. 

On  April  1,    1966,   Judge  Foley  sentenced  Appellant  to  ten 
years  and  recommended  that  he  be  committed  to  a  hospital  for 
treatment  of  narcotics  addiction  [C.T.    p.    15]. 

The  United  States  District  Court  for  the  Southern  District 
of  California  had  jurisdiction  of  this  case  based  upon  Title  21, 
United  States  Code,   Section  174  and  Title  18,    United  States  Code, 
Section  3231.     The  jurisdiction  of  this  Court  is  based  upon  Title  28, 
United  States  Code,   Sections  1291  and  1294. 

U 

STATUTE   INVOLVED 

Title  21,    United  States  Code,   Section  174  provides: 

"Whoever  fraudulently  or  knowingly  imports  or 
brings  any  narcotic  drug  into  the  United  States  or  any 
territory  under  its  control  or  jurisdiction,    contrary  to 


y  "C.  T.  "  refers  to  Clerk's  Transcript. 

2^/  "R.  T.  "  refers  to  Reporter's  Transcript. 
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law,   or  receives,   conceals,   buys,   sells,   or  in  any 
manner  facilitates  the  transportation,    concealment 
or  sale  of  any  such  narcotic  drug  after  being  imported 
or  brought  into  the  United  States  contrary  to  law,    or 
conspires  to  commit  any  of  such  acts  in  violation  of 
the  laws  of  the  United  States,   shall  be  imprisoned 
not  less  than  five  or  more  than  twenty  years  and,    in 
addition,    may  be  fined  not  more  than  $20,000.    .    .    . 

"Whenever  on  trial  for  a  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had  possession 
of  the  narcotic  drug,   such  possession  shall  be  deemed 
sufficient  evidence  to  authorize  conviction  unless  the 
defendant  explains  the  possession  to  the  satisfaction 
of  the  jury. " 

m 

STATEMENT   OF   THE   CASE 


A.  Questions  Presented 

1.  Did  probable  cause  exist  for  the  arrest  of  Appellant 
for  violations  of  the  Federal  Narcotic  Laws? 

2.  Assuming  that  there  existed  probable  cause  for  the 
arrest  of  Appellant  for  a  violation  of  the  Federal  Narcotic  Laws, 
were  the  arresting  officers  required  to  obtain  either  an  arrest  or  a 
search  warrant  at  the  time  they  entered  Appellant's  residence  for 
the  purpose  of  arresting  him? 
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3.  Did  the  Court  erroneously  admit  into  evidence 

Appellant's  statements,    made  subsequent  to  his  arrest? 

B.  Statement  of  Facts 

While  Agent  Chris  Saiz  of  the  Federal  Bureau  of  Narcotics 
was  purchasing  narcotics  from  co-defendant  Edward  G.    Sanchez, 
on  December  8,    1965,    Sanchez  stated  that  in  the  future,   Saiz  should 
telephone  him  when  he  wished  additional  narcotics  [R.  T.    p.    3].     On 
the  following  day,   Saiz  telephoned  Sanchez,    stating  to  him  that  he 
desired  to  purchase  additional  heroin.     Sanchez  stated  that  the 
heroin  would  be  available  on  the  following  day  [R.  T.    p.    4]. 

At  approximately  12:30  p.  m.  ,    on  December  10,    1965,   Agent 
Saiz,   using  a  telephone  number  previously  furnished  by  Sanchez, 
telephoned  Sanchez  and  made  arrangements  to  purchase  1/2  ounce 
of  heroin.     Saiz  was  told  to  come  to  Sanchez's  residence  [R.  T.    p.  5]. 

Shortly  thereafter,   Agent  Saiz,    under  the  surveillance  of 
other  officers  of  the  Federal  Bureau  of  Narcotics  and  Deputies  of 
the  Los  Angeles  Sheriff's  Office,    drove  in  a  Government  vehicle  to 
the  intersection  of  LaVerne  and  Fourth  Streets  in  Los  Angeles, 
California.     There,   at  approximately  1:15  p.  m.  ,    he  met  with 
Sanchez,   who  suggested  that  they  proceed  to  his  friend's  house  to 
pick  up  the  heroin.     Sanchez  and  Agent  Saiz  then  proceeded  in  the 
Government  vehicle  to  the  intersection  of  Brannock  and  Eastern. 
Sanchez  exited  the  vehicle  and  made  numerous  telephone  calls  [R.  T. 
p.    9].     Sanchez  returned  to  the  vehicle  and  the  two  drove  to  Eastern 
and  Floral.     After  making  an  additional  telephone  call,   Sanchez 
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advised  Agent  Saiz  that  the  heroin  would  be  ready  at  approximately 
3:00  p.  m.     Saiz  then  drove  Sanchez  to  the  latter's  residence  where 
the  two  parted.     All  of  the  foregoing  information  was  related  to 
Agent  Francis  L.    Briggs  of  the  Federal  Bureau  of  Narcotics  [R.  T. 
p.    10). 

At  approximately  3:00  p.  m.  ,   Agent  Saiz  returned  to  Sanchez's 
residence  [R.  T.    p.    11).     The  two  drove  to  the  700  block  of  Rowan 
Street  where  they  met  with  Paul  Perez  whom  Agent  Briggs  knew 
had  previously  been  convicted  of  violating  the  Federal  Narcotic 
Laws.     Perez  entered  the  Government  vehicle,   and  directed  Agent 
Saiz  to  drive  to  the  2700  block  of  Slauson  [R.  T.    p.    12].     There, 
Perez  exited  the  Government  vehicle,   walked  to  the  rest-room  of  a 
service  station,    returned  to  the  vehicle  and  displayed  two  rubber 
condoms  containing  a  white  substance  which  appeared  to  be  heroin 
[R.T.    p.    13]. 

Officer  Saiz,   Sanchez,   and  Perez  then  drove  to  the  300  block 
of  Gifford  Street  [R.  T.    p.    13].     Perez  explained  that  the  heroin 
would  have  to  be  "cut"  before  it  could  be  sold.     At  Gifford  and 
Michigan  Streets,    Perez  left  the  vehicle,    stating  that  he  would  send 
someone  there  to  meet  the  agent  and  Sanchez  [R.  T.    p.    14]. 

Approximately  ten  minutes  later  (R.T.    p.    57],   Agent  Saiz 
observed  Appellant  Garcia,   who  was  standing  near  the  residence  at 
320  Gifford,    motion  to  Sanchez  [R.  T.    p.    19].     Sanchez  left  Saiz  and 
met  with  Appellant.     The  two  were  seen  to  walk  to  a  neighborhood 
store  [R.  T.    p.    20]. 

Sanchez  returned  to  the  Government  vehicle  telling  Agent 
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Saiz  that  he  had  not  "scored",   but  that  the  man  with  whom  he  had 
met  (nicknamed  "Lone"  or  "Lonie")  had  said  the  heroin  was  not 
ready  but  that  he  would  call  later  [R.  T.    pp.    21-22].     Agent  Saiz 
then  drove  Sanchez  to  the  latter's  residence,   where  the  two  parted. 
Sanchez  stated  that  Saiz  should  telephone  him  later  [R.  T.    p.    23]. 

Agent  Saiz  related  his  observations  to  Agent  Briggs.     This 
information  included  Lonie 's  appearance  at  320  Gifford  and  the 
meeting  between  Appellant  and  Sanchez  [R.  T.    pp.    24-25].     Agent 
Briggs  knew  that  "Lonie"  was  Appellant  Garcia 's  nickname.     Briggs 
further  realized  that  he  had  previously  arrested  Appellant  for  a 
violation  of  the  Federal  Narcotic  Laws,   and  that  Appellant  had  been 
convicted.     Finally,    Briggs  knew  Appellant  lived  at  320  Gifford 
[R.  T.    pp.    149-150). 

Agent  Saiz  returned  to  Sanchez's  residence  at  approximately 
6:00  p.  m.  ,   where  the  two  met  briefly.     Saiz  then  advised  Agent 
Briggs  that  Sanchez  had  stated  that  the  heroin  would  be  ready  in  a 
few  minutes  [R.  T.    p.    27]. 

Agent  Saiz  then  returned  to  Sanchez's  residence  and  the 
latter  entered  the  Government  vehicle.     Sanchez  stated  that  he  had 
spoken  to  his  friend  and  the  heroin  was  ready  [R.  T.    p.    28].     He 
requested  and  received  $100.  00  from  Saiz  for  the  purchase  of 
1/2  ounce  of  hereoin,   exited  the  Government  vehicle,   walked  west 
on  Michigan  and  returned,    stating  to  Agent  Saiz  that  he  had  turned 
over  the  money  to  his  friend.     Sanchez  stated  that  they  should  drive 
to  Michigan  and  Mariana  Streets.     There  Sanchez  again  left  the 
vehicle,   and  walked  toward  the  intersection  of  Michigan  and  Mariana, 
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whereupon  he  was  no  longer  within  Agent  Saiz's  view  [R.  T.    p.    28]. 

Sanchez  returned  to  the  vehicle,   displaying  two  rubber 
condoms,   and  stated  to  Agent  Saiz  that  he  had  scored.     Saiz  and 
Sanchez  then  drove  off.     Shortly  thereafter,   Sanchez  was  arrested 
in  Saiz's  vehicle  [R.  T.    p.    30]. 

Narcotics  Agent  Sergio  Borquez  was  directed  by  Agent 
Briggs  to  comnnence  surveillance  in  the  area  of  Michigan  and 
Gifford  Streets.     Borquez  had  been  advised  of  Agent  Saiz's 
activities  [R.  T.    p.    81]. 

Deputy  Sheriff  Richard  Kennerly  pointed  out  the  residence  at 
320  Gifford,    indicating  to  Borquez  that  Appellant  Garcia  had  been 
selling  narcotics  from  this  address  [R.  T.    pp.    83-84,    207].     Agent 
Borquez  had  also  been  advised  of  Appellant's  Federal  Narcotics 
conviction  [R.  T.    p.    84]. 

At  approximately  6:10  or  6:15  Agent  Borquez  observed 
Appellant  and  Sanchez  meet  inside  the  gate  at  320  Gifford  [R.  T. 
p.    83],   and  observed  Sanchez  leave  the  yard,   and  turn  toward  the 
direction  where  Agent  Saiz's  vehicle  was  parked  (R.  T.    p.    86]. 
Shortly  thereafter,   Borquez  observed  Appellant  and  Paul  Perez 
come  out  of  the  yard  at  320  Gifford  [R.  T.    p.    86].     Both  returned 
and  entered  the  yard  (R.  T.    p.    87].     Shortly  thereafter,   a  yellow 
cab  approached  320  Gifford.     Borquez  observed  someone  whom  he 
could  not  identify  come  from  the  address,    enter  the  car  and  drive 
off  [R.  T.    p.    87]. 

Agent  Borquez  advised  Agent  Briggs  of  what  he  had  observed 
[R.T.    p.    87].     Briggs  then  advised  Borquez  to  enter  the  residence 
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at  320  Gifford  for  the  purpose  of  arresting  Appellant  and  Perez 
[H.  T.    p.    88]. 

Agents  Borquez  and  Figueroa  approached  the  north  side  of 
Appellant's  residence.     The  door  was  open.     As  the  agents 
approached  the  door,    Borquez  observed  the  Appellant  run.     Borquez 
entered  the  residence,   announced  his  identity  and  arrested  Appellant 
[R.T.    p.    89].     Appellant  was  advised  that  he  did  not  have  to  say 
anything;     that  anything  he  did  say  could  be  used  against  hinn,   and 
that  he  had  a  right  to  an  attorney  [R.  T.    p.    90]. 

After  arriving  at  Appellant's  residence,   Agent  Briggs 
learned  that  Appellant  had  been  advised  of  his  constitutional  rights. 
A  quantity  of  heroin  (Government's  Exhibit  2)  [C.  T.    p.    8]  was  found 
by  Briggs  in  the  bedroom  [R.  T.    p.    157]. 

Appellant  Garcia  admitted  to  Briggs  that  the  heroin  (Govern- 
ment's  Exhibit  2)  belonged  to  him  [R.  T.    pp.    160,    258]. 

IV 

ARGUMENT 

A.  PROBABLE   CAUSE    EXISTED   FOR 

APPELLANT'S  ARREST  FOR  A 
VIOLATION  OF  THE  FEDERAL 
NARCOTIC    LAWS. 


The  Court  was  correct  in  finding  that  at  the  time  the  officers 
arrested  Appellant,  the  facts  and  circumstances  within  their  knowl- 
edge and  of  which  they  had  reasonably  trustworthy  information  were 
sufficient  to  warrant  a  prudent  man  in  believing  that  Appellant  was 
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committing  an  offense.     Brinegar  v.    United  States.    338  U.S.    160, 
175-176(1941));     Henry  v.    United  States.    361   U.S.    981.    202(1959). 
The  arresting  agents  acted  based  upon  the  following  knowledge: 

(1)  Co-defendant  Sanchez  sold  heroin  to  Agent  Saiz  two 
days  before  Appellant  was  arrested  [R.T.    p.    3). 

(2)  Having  made  arrangements  to  purchase  heroin  from 
Sanchez  on  December  9,    1965,   Agent  Saiz  met  with  Sanchez  on 
December  10th.     On  that  occasion  Sanchez  introduced  Agent  Saiz 
to  Paul  Perez.     Agent  Briggs  knew  that  Perez  had  previously  been 
convicted  of  violating  the  Federal  Narcotic  Laws  [R.  T.    p.    12]. 

(3)  Perez  accompanied  Agent  Saiz  and  Sanchez  in  Saiz's 
vehicle  to  a  destination  which  had  been  suggested  by  Perez  [R.  T. 

p.    12].     At  this  destination,    Perez  exited  the  vehicle  and  thereafter 
returned  with  two  rubber  condoms  containing  what  appeared  to  Agent 
Saiz  to  be  heroin  (R.  T.    p.    13]. 

(4)  Perez  directed  Saiz  to  drive  to  another  location. 
There  he  left  Saiz  and  Sanchez,  telling  them  that  he  would  send 
someone  to  meet  with  them  [R.  T.    p.    14]. 

(5)  Approximately  ten  minutes  later,   Agent  Saiz 
observed  Appellant  Garcia  motion  to  Sanchez.     At  that  time,   Garcia 
was  standing  near  a  residence  at  320  Gifford  [R.  T.    p.    19]. 

(6)  Sanchez  was  then  observed  to  meet  with  Appellant 
Garcia  [R.  T.    p.    20). 

(7)  Sanchez  returned  to  Saiz,    stating  that  the  man  with 
whom  he  had  just  met  and  to  whom  he  referred  as  "Lone"  or 
"Lonie",    had  stated  that  the  heroin  was  not  then  ready  [R.  T.  pp.  21-22]. 
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(8)  Agent  Briggs,   to  whom  Agent  Saiz  had  related  his 
activities,    recalled  that  he  had  previously  arrested  Appellant 
Garcia  for  a  violation  of  the  Federal  Narcotic  Laws,   and  that  this 
arrest  had  led  to  a  conviction.     Briggs  further  knew  that  Garcia 
had  resided  at  320  Gifford,   and  was  nicknamed  "Lonie"  (H.  T.    pp. 
24-25]. 

(9)  Shortly  after  6:00  p.  m.  ,  Agent  Saiz  met  with  Sanchez. 
The  two  drove  to  the  area  where  Sanchez  and  Appellant  had  met  that 
afternoon.  One  hundred  dollars  was  turned  over  by  Saiz  to  Sanchez. 
Sanchez  left  the  vehicle,  and  thereafter  returned,  indicating  that  his 
friend  had  received  the  money.  Sanchez  left  the  vehicle  again,  and 
returned  with  two  rubber  condoms,  stating  that  he  had  scored  [R.  T. 
p.    28]. 

(10)  Shortly  thereafter,   Sanchez  was  arrested  in  Saiz's 
automobile  for  violation  of  the  narcotic  laws  [R.  T.    p.    30]. 

(11)  At  approximately  6:10  or  6:15  p.  m.    Agent  Borquez, 
who  was  conducting  surveillance  operations,   observed  Appellant 
Garcia  nneet  with  Sanchez  inside  the  gate  at  320  Gifford.     Sanchez 
was  then  observed  to  leave  the  yard,   and  walk  toward  the  direction 
of  Agent  Saiz's  vehicle  [R.  T.    pp.    83-86]. 

(12)  Deputy  Sheriff  Kennerly  told  Borquez  that  Appellant 
was  selling  narcotics  from  320  Gifford  (R.  T.    pp.    83-84.    207]. 

(13)  Paul  Perez  was  observed  in  the  yard  at  320  Gifford 
at  about  this  time  [R.T.    86]. 

(14)  When  the  Agents  approached  Appellant's  residence, 
he  began  to  run  [R.  T.    p.    89]. 
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In  Dagampat  v.    United  States,    352  F.  2d  245  (9th  Cir.    1965), 
the  Court  found  probable  cause  on  the  following  facts:    Following 
directions  of  informant  Rodriguez,    on  May  28,    1964,   Agent  Nice 
drove  Rodriguez  (and  another)  to  a  certain  street  intersection  in 
Los  Angeles.     Rodriguez  told  Agent  Nice  that  his  "connection" 
(supplier  of  narcotics)  told  him  to  sit  on  a  particular  bus  stop  bench 
at  a  certain  time.     Nice  gave  to  Rodriguez  $225.  00,   consisting  of 
bills  whose  serial  numbers  had  previously  been  recorded.     Rodriguez 
sat  on  the  bus  stop  bench  within  view  of  Agent  Nice.     In  a  few 
minutes  Agent  Nice  observed  appellant  drive  up,    stop  near  the 
bench,   and  have  conversation  with  Rodriguez.     Rodriguez  then 
returned  to  Agent  Nice,   and  said  that  his  connection  didn't  bring 
the  narcotics  with  him,   and  that  Rodriguez  would  have  to  go  around 
the  block  to  get  it.     Then  Rodriguez  got  into  the  car  driven  by 
appellant,   and  appellant  drove  out  of  Agent  Nice's  view.     Agent 
Nice  noted  the  description  and  license  number  of  the  car.     About 
ten  minutes  later,    Rodriguez  returned  and  delivered  narcotics  to 
Agent  Nice. 

Later  that  day  Agent  Nice  discovered  that  the  car  in  question 
was  registered  to  appellant,   and  further  discovered  that  appellant 
had  previously  been  arrested  for  narcotics  violations,   and  had  pre- 
viously been  convicted  as  an  addict. 

On  June  24,    1964,   Agent  Nice  learned  that  Rodriguez  had 
been  arrested  a  week  before,   for  selling  narcotics  to  a  Federal 
Agent.     The  arresting  Agent  told  Nice  that  during  the  transaction 
Rodriguez  had  met  with  a  person  whose  appearance  and  physical 
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description  fit  that  of  appellant. 

At  about  6:00  p.  m.    on  June  24,    Nice  and  other  agents  went 
to  appellant's  home,   without  a  warrant,   for  the  purpose  of  arresting 
him.     As  the  officers  approached  the  front  of  appellant's  residence, 
appellant,   who  had  been  standing  in  the  doorway,   went  inside  and 
slammed  the  door.     The  Agents  ran  up  to  the  door  and  knocked; 
they  heard  a  sound  as  if  the  door  was  being  bolted;    they  hollered 
"Police  Officers!"  and  knocked  more;    they  heard  a  voice  call 
"What  do  you  want?";    they  answered:     "Police  officers,    Dagampat, 
open  the  door!"  and  continued  knocking. 

The  Agents  then  heard  sounds  as  if  someone  were  running 
away  from  the  door,   and  then  they  forced  open  the  door.     After 
doing  so,   they  observed  appellant  running  toward  the  bathroom; 
they  ran  after  him,   telling  him  to  stop,   that  he  was  under  arrest. 
He  kept  going,    entered  the  bathroom  and  slammed  the  door.     The 
Agents  forced  open  the  bathroom  door,   and  seeing  appellant  reaching 
toward  the  toilet,    retrieved  from  the  toilet  a  paper  bag  that  con- 
tained marijuana.     A  search  of  the  premises  also  produced  $220-  00 
of  the  $250.  00  that  had  been  given  to  Rodriguez  on  May  17,    1964, 
in  payment  for  heroin. 

Appellant  relies  primarily  on  the  case  of  Mangaser  v. 
United  States,    335  F.  2d  971  (9th  Cir.    1964),    the  facts  of  which 
bear  some  similarity  to  those  in  the  case  at  bar.     In  Mangaser,   a 
special  employee  of  the  Bureau  of  Narcotics  drove  with  an  informant 
to  make  a  purchase  of  narcotics,   followed  by  a  Buick  containing 
other  potential  customers  for  narcotics.     The  employee  observed 
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an  apparently  disabled  car  whose  occupants  were  Mr.   and  Mrs. 
Mangaser  and  their  child.     The  informant  walked  up  to  the 
apparently  disabled  car  and  spoke  to  its  occupants.     The  informant 
returned  to  the  special  employee  and  asked  for  the  marked  money 
for  the  purchase  of  heroin.     While  the  informant  was  returning  to 
the  special  employee's  car,   the  car  containing  the  Mangasers 
drove  out  of  the  special  employee's  view.     The  informant  then  left 
the  view  of  the  special  employee,    going  in  the  same  general  direc- 
tion as  the  car  containing  the  Mangasers.     Later  the  informant 
returned  with  narcotics,   saying  he  had  obtained  his  source's  last 
supply  and  that  the  source  had  to  go  get  some.     No  attempt  was 
made  to  supply  or  even  contact  in  any  way  the  other  potential 
customers  for  narcotics  in  the  Buick  that  followed  the  special 
employee's  car.     When  the  Mangasers  returned  to  their  home  later 
that  day  they  were  arrested  without  a  warrant. 

This  Court  held  that  the  foregoing  facts  did  not  provide 
reasonable  cause  for  the  arrest  of  the  Mangasers  without  a  warrant. 
However,    in  the  case  at  bar,   the  arresting  officers  had  much  more 
specific  infornnation,    not  only  regarding  the  fact  that  an  offense  had 
been  committed,    but  also  that  Appellant  had  committed  it.     Further- 
more,  there  was  no  ambiguity  about  who  was  referred  to  when  co- 
defendant  Sanchez  spoke  of  his  friend  and  source,    "Lonie". 

Earlier,    Perez  had  described  in  advance  the  manner  in 
which  Agents  Saiz  and  Sanchez  were  to  meet  their  connection. 

Furthermore,    in  Mangaser  the  arresting  officers  had  no 
information  concerning  prior  narcotic  violations  by  the  Mangasers. 
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Here  Agent  Briggs  and  Borquez  had  the  highly  significant  informa- 
tion that  appellant  liad  {)reviously  been  convicted  of  a  Federal 
Narcotic  violation.     As  the  Supreme  Court  said  in  Jones  v.    United 
States,    362  U.S.    257,    271  (1960): 

"   *   *   *   that  petitioner  was  a  known  user  of 

narcotics  made  the  charge  against  him  much  less 

subject  to  skepticism  than  would  be  such  a  charge 

against  one  without  such  a  history.  " 

That  Appellant  was  a  known  prior  offender  of  the  Federal 
Narcotic  Laws,   could  reasonably  have  had  an  important  bearing  on 
the  officers'  interpretation  of  his  conduct  as  they  approached  the 
open  door  of  his  home.     See  United  States  v.    Monroe,    205  F.  Supp. 
175  (D.C.    E.D.    La.    1962),    320  F.  2d  277  (5th  Cir.    1963)  affirmed, 
cert,    denied  375  U.  S.    991  (1964). 

Appellant's  act  of  running  when  seeing  the  officers  approach 
the  door  to  his  home  could  hardly  be  considered  anything  but  flight, 
or  an  attempt  to  destroy  evidence,    Da  gam  pat  v.    United  States, 
supra,   at  248.     Flight  is  a  legitimate  ground  for  the  inference  of 
guilt.     Rosett  V.    United  States,    315  F.  2d  86  (9th  Cir.    1963),    cert. 
denied,    375  US.    814.     These  factors,   amounting  to  guilty  conduct 
did  not  appear  in  Mangaser. 

The  arresting  officers  had  sufficient  probable  cause  to  enter 
Appellant's  residence  and  arrest  hinn  for  a  violation  of  the  Federal 
Narcotic  Laws. 
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B.  SINCE    PROBABLE   CAUSE   FOR   THE 

BELIEF   THAT   APPELLANT    HAD   VIOLATED 
THE    FEDERAL   NARCOTIC    LAWS    EXISTED, 
NEITHER   AN   ARREST    NOR   SEARCH 
WARRANT    WAS    REQUIRED. 


Appellant  contends  that  notwithstanding  the  fact  that  probable 
cause  may  have  existed  for  his  arrest,   since  the  arresting  officers 
had  neither  a  search  nor  arrest  warrant  [R.  T.    p.    104],    the  arrest 
and  subsequent  search  were  illegal.     This  contention,   however, 
runs  contrary  to  the  most  recent  authorities. 

This  Court  must  apply  California  law  to  determine  the 
validity  of  Appellant's  arrest.     In  Ker  v.    State  of  California,    374 
U.S.    23,    27  (1962),   the  United  States  Supreme  Court  said: 

"This  Court,   in  cases  under  the  Fourth  Amendment, 
has  long  recognized  that  the  lawfulness  of  arrests  for 
Federal  offenses  is  to  be  determined  by  reference  to 
State  Law  insofar  as  it  is  not  violative  of  the  Federal 
Constitution."    See  also  Miller  v.    United  States,    357  U.S. 
301  (1958);    United  States  v.    Di  Re,    332  U.S.    581  (1947); 
Johnson  V.    United  States,    333  U.  S.    10(1948). 

Appellant  complains  that  since  the  arresting  officers  had 
neither  an  arrest  nor  search  warrant  the  subsequent  search  was 
unlawful  since  there  was  time  enough  in  which  to  obtain  a  warrant. 
But  California  has  no  requirement  that  a  warrant  must  be  obtained 
if  there     is      time  to  do  so.     In  the  recent  case  of  People  v.    Stoner, 
205  Cal.  App.  2d  108,    110.    22  Cal.  Rptr.    718,    720(1962),    reversed 
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on  other  grounds,    376  U.S.   483  (1964),   the  court  said: 

"Furthermore,    it  is  conclusively  established  in 
this  State  that  the  failure  to  obtain  a  warrant,    even  though 
there  be  time  to  do  so,   does  not  make  unreasonable  an 
Otherwise  reasonable  search.  " 

In  Lorenzen  V.    Superior  Court,    150  Cal.  App.  2d  506,    512- 
513,    310  P.  2d  180-185  (1957),    the  Court  upheld  as  valid  an  arrest 
and  search  made  without  a  warrant  of  any  kind,   two  weeks  after  the 
officers  received  the  information  on  which  the  arrest  was  primarily 
based,    saying: 

"We  cannot  say  that   *   *   *   as  a  matter  of  law, 
permitting  an  elapse  of  approximately  two  weeks  without 
getting  a  warrant,    is  without  the  'flexibility'  which  the 
Rabinowitz  case  holds  'will  be  accorded  law  officers 
engaged  in  daily  battle  with  criminals  for  whose  restraint 
criminal  laws  are  essential'  (339  U.S.    at  page  65,    70 
S.  Ct.    at  page  435),    or  unreasonable.  " 

In  People  v.    Winston,   46  Cal.  2d  151,    162-163.    293  P.  2d 
40,   the  California  Supreme  Court  said: 

"Defendant  unavailingly  argues  that  here  the 
police  officers  had  ample  time  to  procure  a  search  warrant, 
and  therefore,    such  warrant  was  required  in  order  to 
validate  the  search  and  seizure  of  the  incrinninating  evidence 
at  the  time  of  his  arrest.  "    (Emphasis  supplied.  ) 
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The  United  States  Supreme  Court  stated  in  United  States  v. 
Rabinowitz.    339  U.  S.    56.    66(1950): 

"To  the  extent  that  Trupiano  v.    United  States, 
334  U.  S.    699(68S.Ct.    1229,    92  L.  Ed.    1663],    requires 
a  search  warrant  solely  upon  the  basis  of  the  practicability 
of  procuring  it  rather  than  upon  the  reasonableness  of  the 
search  after  a  lawful  arrest,  that  case  is  overruled.     The 
relevant  test  is  not  whether  it  is  reasonable  to  procure  a 
search  warrant,   but  whether  the  search  was  reasonable.  " 

Finally,    in  McCray  v.    State  of  Illinois,   U.S. ,    37 

L.W.    4261,    decided  March  20,    1967,   the  United  States  Supreme 
Court  once  again  approved  the  procedure  of  an  arrest  of  a  defendant 
for  possession  of  narcotics  when  adequate  probable  cause  had  been 
demonstrated  but  when  the  arresting  officers  possessed  neither  a 
search  warrant  nor  an  arrest  warrant. 


C.     THE  SEARCH  OF  APPELLANT'S 

RESIDENCE  WAS  MADE  INCIDENTAL 
TO  A  LAWFUL  ARREST  AND  WAS 
PROPER  IN  SCOPE. 


The  arrest  of  Appellant  having  been  lawful,   the  search 
incidental  thereto  and  performed  at  the  time  of  arrest  was  proper. 
Only  the  premises  under  the  immediate  custody  and  control  of 
Appellant  were  searched.     Of  course,    there  was  authority  to  conduct 
such  a  reasonable  search  of  Appellant's  bedroom,   a  room  located 

17. 


proximate  to  the  room  in  which  Appellant  was  arrested  [R.  T.    p. 
246].     See  United  States  v.    Rabinowitz,    supra;    Agnello  v.    United 
States,    269  U.S.    20(1925).     The  entire  premises  under  the 
arrested  person's  custody  and  control  may  properly  be  searched. 
Harris  v.    United  States,    331   U.S.    145(1947).     Here  the  finding  of 
a  small  packet  of  heroin  concealed  under  the  rug  of  Appellant's 
bedroom  does  not  lead  to  an  inference  that  an  exploratory  search 
was  conducted. 

Appellant  cites  the  case  of  Drayton  v.    United  States,    205 
F.  2d  35  (5th  Cir.    1953),    in  support  of  his  position  that  the  search 
was  exploratory  and  too  broad  in  scope.     However,    in  Drayton,   the 
narcotic  agents  searched  a  hotel  room  located  some  distance  from 
the  room  where  the  arrest  occurred  and  it  was  held  that  the  search 
was  illegal  because  it  was  tantamount  to  a  "fishing  for  evidence". 
The  Court  further  found  that  the  arrest  was  being  used  as  an  excuse 
to  search.     That  situation  is,    of  course,    different  from  the  search 
here,   which  was  limited  to  a  search  of  the  adjacent  rooms  of 
Appellant's  residence. 


D.  THE   COURT    WAS   CORRECT   IN 

ADMITTING  INTO  EVIDENCE  STATE- 
MENTS MADE  BY  APPELLANT  SUB- 
SEQUENT  TO   HIS   ARREST. 


Appellant  suggests  that  the  Court  erred  in  admitting  certain 
of  his  statements  into  evidence.     The  statements  complained  of 
were  made  subsequent  to  Appellant's  arrest  [R.T.    p.    90],   and 
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involved  the  admission  that  Government's  Exhibit  2  belonged  to 
Appellant  (R.  T.    p.    1()0]. 

Prior  to  questioning  Appellant,    Agent  Borquez  advised 
Appellant  that  he  did  not  have  to  say  anything;    that  anything  he  did 
say  could  be  used  against  him,   and  that  he  had  a  right  to  an  attorney 
(R.T.    p.    90]. 

That  warning  met  the  Constitutional  requirements  in  opera- 
tion at  the  time  of  trial. 

Trial  of  this  matter  commenced  on  February  3,    1966,   and 
as  the  Court  held  in  Johnson  v.    New  Jersey.    384  U.  S.    719,    734 
(1966),   the  requirements  of  Miranda  v.   Arizona,    384  U.S.    436 
(1966),   with  reference  to  the  requirement  of  advising  a  defendant 
that  if  he  does  not  have  funds  with  which  to  hire  an  attorney  that 
counsel  will  be  furnished  for  him  are  not  controlling  in  determining 
the  admissibility  of  statements.     The  admissibility  of  Appellant's 
statement  is  dependent  upon  the  fact  that  it  was  voluntary  and  if  the 
ruling  set  forth  in  Escobedo  v.    Illinois,    378  U.  S.    454  (1964),    has 
been  violated.     In  Escobedo,    supra,   the  Court  held  that  when  a 
suspect  had  requested  and  was  then  denied  an  opportunity  to  consult 
with  an  attorney  and  when  the  police  had  not  effectively  warned  him 
of  his  absolute  right  to  remain  silent,   any  statement  he  might  make 
under  those  circumstances  will  be  inadmissible.     Id.    at  490-491. 
If  a  defendant  knowingly  is  aware  of  his  right  to  remain  silent  and 
to  have  counsel  and  does  not  request  such  counsel  he  has  waived 
such  assistance.     See,    United  States  v.    Childress,    347  F.  2d  448, 
450  (7th  Cir.    1965);     Hayes  v.    United  States,    347  F.  2d  668  (8th  Cir. 
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1965). 

Appellant  suggests  that  the  damaging  statements  made  by 
him  were  elicited  because  Appellant's  father  had  stated  to  him  that 
one  of  the  narcotic  agents  had  told  him  he  would  be  taken  in  as  an 
accomplice  (R.  T.    p.    246].     Appellant  admits  that  no  officer  made 
any  such  threat  to  him  [R.  T.    258]. 

Finally,   Appellant  offered  no  further  evidence  respecting 
this  contention. 

Appellant's  statements  were  voluntarily  made  after  a  proper 
Constitutional  warning.     The  Court  properly  received  them  in 
evidence. 


V 
CONCLUSION 

For  the  reasons  stated  the  Judgment  of  the  District  Court 

should  be  affirnned. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.    S.   Attorney, 
Chief,   Criminal  Division, 

STEPHEN   D.     MILLER, 

Assistant  U.    S.    Attorney, 

Assistant  Chief, 

Special  Prosecutions  Division, 

Attorneys  for  Appellee, 
United  States  of  America. 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

WILLIAM  McFARLAND,  ^ 

Petitioner  and  Appellant,      )     No.  21085 

vs  . 

LAWRENCE  E.  WILSON,  Warden, 

California  State  Prison, 

San  Qaentin,  California,  ) 

) 

Respondent  and  Appellee.       ^ 

APPELLEE'S  BRIEF 
JURISDICTION 
The  jurisdiction  of  the  United  States  District 
Court  for  the  Northern  District  of  California  to  enter- 
tain appellant's  application  for  a  writ  of  habeas  corpus 
was  conferred  by  Title  28,  United  States  Code  section 
2241.   The  jurisdiction  of  this  Court  is  conferred  by 
Title  28,  United  States  Code  section  2253.   Proceedings 
in  forma  pauperis  are  authorized  by  Title  28,  United 
States  Code  section  1915. 

STATEMENT  OF  THE  CASE 
A.   Proceedings  in  the  State  Courts 

On  September  28,  1958,  appellant,  a  prisoner 
at  San  Quentin  State  Prison,  was  convicted  in  the 
Superior  Court  of  Los  Angeles  County  of  violating 
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California  Penal  Code  section  187  (murder  in  the  first 
degree),  section  211  on  three  separate  counts  (robbery), 
and  section  664  (attempted  robbery)  (IR  59,  2R  3-4). 
Appellant  did  not  appeal  from  the  judgment  of  conviction 
(2R  106)  and  now  alleges  that  he  did  not  know  of  his 
statutory  and  constitutional  right  to  appeal  (IR  3). 

Application  for  writs  of  habeas  corpus  to  the 
Superior  Court  of  Marin  County  and  the  California 
Supreme  Court  were  denied  on  November  20,  1964,  and 
February  17,  1965,  respectively  (IR  6). 
B.   Proceedings  in  the  Federal  Courts 

Appellant  filed  a  petition  in  forma  pauperis 
for  a  writ  of  habeas  corpus  in  the  District  Court  on 
March  24,  1965  (IR  1).   On  March  30,  1966,  the  petition 
was  denied  (IR  59).   On  April  29,  1966,  Judge  Zirpoli 
granted  appellant's  application  for  certificate  of 
probable  cause  and  for  leave  to  appeal  in  forma  pauperis 
(IR  71).   On  that  same  date  appellant  filed  a  notice  of 
appeal  to  this  Court  (IR  72). 

STATEMENT  OF  FACTS 

An  evidentiary  hearing  on  the  petition  for 
writ  of  habeas  corpus  held  in  the  United  States  District 
Court  for  the  Northern  District  of  California  before 
Judge  Zirpoli  on  July  8,  disclosed  the  following  evidence 
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which  is  contained  in  Volume  II  of  the  Transcript  of 
Record. 

Appellant  was  arrested  by  the  Los  Angeles 
Police  Department  on  Saturday  afternoon,  May  10,  1958, 
and  detained  at  the  Newton  Street  substation  pending 
transfer  to  the  city  jail  (2R  6-9).   That  Saturday 
evening  he  was  moved  to  the  city  jail  and  remained  there 
until  Tuesday  afternoon,  May  13,  1958  (2R  9,  22). 
Throughout  his  detention,  appellant  was  treated  as  an 
ordinary  prisoner.   He  received  meals  at  the  regular 
hours  and  participated  in  the  normal  routine  of  the  city 
prison  (2R  13-15) . 

On  Tuesday  morning.  May  13,  at  approximately 
10:00  or  11:00  a.m.,  he  was  taken  from  his  cell  and 
given  a  polygraph  examination  (2R  16).   At  the  conclu- 
sion of  this  test  he  was  immediately  taken  to  an  inter- 
rogation room  by  the  investigating  of ficers  (2R  16-17). 
The  investigating  officers,  Williams  and  Seiger,  and  the 
appellant  were  the  only  ones  present  at  that  time  (2R 
124).   During  this  interrogation,  which  lasted  approxi- 
mately two  hours,  he  confessed  his  active  participation 
in  the  crimes  of  which  he  was  ultimately  convicted  - 
murder,  robbery  and  attempted  robbery  (2R  18,  159). 

Appellant  was  returned  to  the  Newton  Street 
substation  later  that  same  afternoon  (2R  22).   During 
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this  transfer  he  was  taken  to  the  vicinity  of  Central 
Avenue  and  22nd  Street  and  asked  to  identify  the  liquor 
store  in  which  the  murder  had  occurred  (2R  38-39,  128- 
130,  168).   Appellant  complied  with  the  officers' 
request  and  identified  the  correct  location.   On 
arriving  at  the  Newton  Street  substation,  appellant  was 
again  subjected  to  a  question  and  answer  interrogation 
wherein  he  immediately  rendered  a  second  confession. 
This  interrogation  was  transcribed  by  a  stenographer  and 
initialed  and  signed  by  appellant  (2R  22-23,  88,  132, 
170-171). 

Appellant  was  not  advised  of  his  constitu- 
tional right  to  remain  silent  nor  his  right  to  obtain 
counsel  (2R  24,  136,  137).   He  had  not  been  arraigned 
nor  taken  before  a  magistrate  during  the  three  days  he 
was  in  custody  prior  to  volunteering  his  confession  (2R 
193).   At  the  time  of  his  arrest  appellant  was  18  years 
of  age  and  had  a  junior  high  school  education  (2R  30, 
25).   After  leaving  school  he  had  served  over  two  years 
in  the  Navy  until  June  29,  1957  (2R  26,  29,  99).   He 
had  had  prior  experience  with  law  enforcement  officials 
as  the  result  of  two  convictions  for  larceny  by  court- 
martial  while  in  the  armed  services  (2R  27,  101). 

In  addition  to  the  uncontested  facts  stated 
above,  evidence  pertaining  to  certain  other  allegations 
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of  appellant  was  produced  at  the  evidentiary  hearing. 

Appellant  alleged  that  he  was  physically  mis- 
treated by  the  investigating  officers  during  the  course 
of  the  original  interrogation  and  during  transportation 
to  the  substation  after  his  initial  confession  ( 2R  17, 
33-34,  40,  65-67).   Officers  Williams  and  Seiger,  who 
were  the  only  officers  implicated,  appeared  at  the 
evidentiary  hearing.   Their  testimony  specifically  con- 
tradicted all  of  the  appellant's  allegations  of  physical 
brutality  ( 2R  126,  134,  137,  166,  168,  173).   The 
District  Court  thereupon  found  that  the  appellant  was 
not  subjected  to  any  physical  brutality  (IR  62-63). 

Officer  Williams  testified  that  in  1958  it  was 
the  policy  of  the  Los  Angeles  Police  Department  that  it 
was  necessary  to  get  permission  of  the  investigating 
officer  assigned  to  the  case  before  anyone  other  than 
attorneys  and  bail  bondsmen  could  talk  to  a  prisoner  (2R 
115-116,  156,  161-163).   At  that  time  it  was  also  the 
policy  of  the  police  department  to  arraign  a  prisoner  on 
a  charge  as  soon  as  the  investigation  was  completed  (2R 
116). 

Appellant  also  testified  at  the  evidentiary 
hearing  that  he  had  made  requests  to  telephone  his  father 
after  being  taken  into  custody  (2R  6,  8,  10,  16,  17,  25, 
77).   However,  both  Officers  Williams  and  Seiger  flatly 
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denied  that  any  such  request  was  ever  made  to  them  (2R 
130,  135,  167,  174);  and  appellant  admitted  that  he  had 
made  no  mention  in  his  lengthy  testimony  at  the  trial 
of  the  alleged  phone  requests  (2R  51-52). 

APPELLANT'S  CONTENTIONS 

1.  Prolonged  confinement  of  petitioner,  an 
uneducated  youth,  without  formal  proceedings  and  without 
communication  with  the  outside  world  rendered  the  self- 
incriminating  statements  involuntary. 

2.  Failure  to  advise  petitioner  of  his  rights 
to  silence  and  counsel  augments  the  involuntary  character 
of  the  self-incriminating  statements. 

3.  The  psychological  pressure  on  petitioner  of 
having  to  make  a  life  or  death  decision  adds  even  more 
weight  to  the  involuntary  character  of  the  self-incrimi- 
nating statements. 

4.  The  denial  of  petitioner's  requests  to  tele- 
phone his  father  violates  the  clear-cut  prohibition  against 
denying  access  to  outside  assistance. 

(a)  Absence  of  corroborating  evidence  is 
not  grounds  for  pre-emptorily  disregarding  peti- 
tioner's testimony  that  he  had  requested  to 
telephone  his  father. 

(b)  Even  if  there  were  no  actual  denial  of 
access  to  the  outside  world,  petitioner's 
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isolation  from  it  necessarily  created  adverse 
psychological  pressures. 

SUMMARY  OF  APPELLEE'S  ARGUMENT 
The  District  Court  properly  denied  the  writ 
because  the  totality  of  the  circumstances  surrounding 
appellant's  confession  in  1958  does  not  indicate  that 
it  was  involuntary  and  therefore  inadmissible. 
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ARGUMENT 

THE  DISTRICT  COURT  PROPERLY  DENIED  THE  WRIT 
BECAUSE  THE  TOTALITY  OF  THE  CIRCUMSTANCES 
SURROUNDING  APPELLANT'S  CONFESSION  IN  1958 
DOES  NOT  INDICATE  THAT  IT  WAS  INVOLUNTARY 
AND  THEREFORE  INADMISSIBLE. 

The  district  court  denied  the  petition  for 
writ  of  habeas  corpus  on  the  ground  that  appellant  had 
failed  to  carry  the  burden  of  proof  of  his  allegation 
that  admission  of  his  confession  in  the  trial  court 
was  error  because  it  had  not  been  made  freely  and 
voluntarily  and  without  compulsion  of  any  sort.   Wilson 
V.  United  States,  162  U„S.  613  (1895).   That  finding 
of  fact  by  the  district  court  should  not  be  set  aside 
unless  this  reviewing  court  determines  that  it  is 
clearly  erroneous.   Fed.  R.  Civ.  P.  52(a),   Davis  v. 
Johnston,  157  F.2d  64  (9th  Cir.  1946),  cert,  denied 
331  U.S.  813  (1947);  Price  v.  Johnston,  144  F.2d  260 
(9th  Cir.  1944),  cert,  denied  323  U.S.  789  (1944); 
and  Kelly  v.  Johnston,  128  F.2d  793  (9th  Cir.  1942), 
cert,  denied  317  U.S.  699  (1943). 

It  was  held  in  Gallegos  v.  Colorado ,  370 
U.S.  49  (1962),  that  determination  of  whether  a  con- 
fession is  involuntary  so  as  to  be  inadmissible  in  a 
state  court  under  the  due  process  clause  of  the  Four- 
teenth Amendment  involves  close  scrutiny  of  the  facts 
of  the  individual  case  and  must  be  based  upon  a 
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totality  of  the  circumstances. 

In  Culombe  v.  Connecticut,  367  U.S.  568,  601- 
602  (1961),  the  Court  pointed  out  that  no  single  test 
for  constitutionally  impermissible  interrogation  by 
state  law  enforcement  officers  in  obtaining  confessions 
exists  -  neither  extensive  cross-questioning  nor  undue 
delay  in  arraignment  nor  failure  to  caution  the  prisoner 
nor  refusal  to  permit  communication  with  friends  and 
legal  counsel.   Each  of  these  factors,  in  company  with 
all  the  surrounding  circumstances  -  the  duration  and 
conditions  of  detention,  the  manifest  attitude  of 
police  toward  him,  his  physical  and  mental  state,  the 
diverse  pressures  which  sap  or  sustain  his  powers  of 
resistance  and  self-control  -  is  relevant.   The  ulti- 
mate test  is  the  voluntariness  of  the  confession.   An 
examination  of  these  factors  will  show  that  appellant 
has  failed  to  prove  that  his  confession  was  involun- 
tary in  view  of  the  evidence  and  applicable  court 
dec  isions . 
1 .   Cross -Questioning 

Appellant  was  questioned  only  on  Saturday 
for  two  to  three  hours  (2R  7-8)  and  again  on  Tuesday 
for  two  more  hours  before  signing  the  original  con- 
fession.  Both  of  these  interrogations  were  conducted 
during  the  daytime  and  in  accordance  with  existing 
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police  policy  that  only  the  investigating  officers, 
Sergeant  Williams  and  Sergeant  Seiger,  were  present. 
As  a  result,  the  cases  cited  by  the  appellant  can  be 
distinguished  on  the  facts. 

In  Spano  v.  New  York,  360  U.S.  315  (1959), 
the  confession  was  secured  following  a  massive  inter- 
rogation involving  a  veritable  regiment  of  officials 
for  8  straight  hours  throughout  the  night.   The  con- 
fession in  Davis  v.  North  Carolina,  384  U.S.  737 
(1966),  was  obtained  following  police  interrogation 
conducted  at  various  times  extending  over  a  16-day 
period  of  confinement.   This  decision,  incidentally, 
is  the  only  new  case  contained  in  appellant's  brief 
which  had  not  been  previously  cited  by  him  or  con- 
sidered by  the  district  court  in  its  decision. 
2,   Delay  in  Arraignment 

The  policy  of  the  Los  Angeles  Police 
Department  in  1958  was  to  arraign  a  prisoner  on  the 
charge  as  soon  as  the  investigation  was  complete. 
This,  of  course,  was  not  a  fixed  time  and  in  appel- 
lant's case  he  was  not  arraigned  until  after  he  had 
been  in  custody  for  three  days,  during  which  time  he 
confessed. 

Although  there  is  a  strict  federal  policy 

of  exclusion  of  all  confessions  obtained  by  federal 
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officers  during  a  period  of  illegal  detention  of  a 
suspect  prior  to  his  arraignment  (McNabb  v.  United 
States,  318  U.S.  332  (1942)],  voluntary  confessions 
secured  by  state  officers  during  such  a  period  prior 
to  prompt  arraignment  may  be  admitted  in  state  prose- 
cutions without  violating  any  of  the  prisoner's  con- 
stitutional rights. 

"The  bare  fact  of  police  'detention  and 
police  examination  in  private  of  one  in 
official  state  custody'  does  not  render 
involuntary  a  confession  by  the  one  so 
detained.   Brown  v.  Allen,  1953,  344  U.S. 
433.  .  .  .  Neither  does  .  .  .  the  failure  of 
state  authorities  to  comply  with  local  statutes 
requiring  tnat  an  accused  promptly  be  brought 
before  a  magistrate.   Fikes  v.  State  of  Alabama, 
1957,  352  U.S.  191.  .  .  ." 
Crooker  v.  California,  357  U.S.  433,  437,  decided  the 
same  year  as  this  case  (1958)  . 
3.   Failure  to  Caution  Prisoner 

Appellant  cites  Escobedo  v.  Illinois ,  378 
U.S.  478  (1964),  and  Miranda  v.  Arizona,  384  U.S.  436 
(1966),  to  support  his  contention  that  his  confession 
was  involuntary.   However,  in  Johnson  v.  New  Jersey, 
384  U.S.  719  (1966),  the  Supreme  Court  has  held  that 
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the  Miranda  and  Escobedo  decisions  are  not  to  be  applied 
retroactively.   Therefore,  the  mere  failure  in  1958  of 
police  officers  to  advise  appellant  of  his  rights  to 
silence  and  to  counsel  in  accordance  with  the  restric- 
tive standards  set  out  in  those  later  decisions  would 
not  be  sufficient  to  render  his  confession  involuntary. 
See  Ashcraft  v.  Tennessee,  322  U„S.  143  (1943),  for  the 
standards  previously  enunciated  by  the  Supreme  Court 
and  effective  in  1958. 
4.   Communication  with  Legal  Counsel  and  Family 

Appellant's  allegations  that  he  had  asked  for 
and  been  refused  permission  to  telephone  his  father 
were  contradicted  by  the  testimony  at  the  evidentiary 
hearing  of  the  two  police  officers  who  could  be  iden- 
tified and  were  available  seven  years  after  his  trial. 
Officers  Williams  and  Seiger  flatly  denied  that  appel- 
lant had  ever  asked  them  to  be  allowed  to  telephone 
his  father.   It  is  noteworthy  that,  in  accordance  with 
police  policy  at  that  time,  these  officers  were  the 
investigating  officers  on  the  case  and  as  such  were 
the  only  ones  authorized  to  talk  with  the  appellant 
without  special  permission.   They  were  with  him  for 
several  hours  on  two  occasions.   Furthermore,  during 
his  lengthy  testimony  at  the  trial,  appellant  made 
no  mention  of  the  alleged  phone  requests  (2R  51-52). 
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Appellant  also  admitted  that  he  never  asked  to  call  an 
attorney  or  anyone  else  in  his  family  (2R  15,  51-52). 

In  Haynes  v.  Washington,  373  U.S.  503  (1963), 
the  Court  possessed  independent  evidence  establishing 
the  existence  and  denial  of  petitioner's  requests  to 
telephone  his  wife.   As  a  result,  the  Court  there  did 
not  face  the  problem  of  determining  whether  the  peti- 
tioner's own  testimony  would  be  sufficient  to  establish 
the  existence  of  impermissible  police  conduct  which 
would  render  inadmissible  the  written  confession  ulti- 
mately obtained.   Moreover,  the  Court  attributed  signi- 
ficance to  the  failure  of  the  state  to  contradict  testi- 
mony of  the  defendant  that  the  police  would  not  permit 
him  to  telephone  his  wife  until  after  he  had  made  a 
written  confession. 

In  this  case,  Officer  Seiger  specifically 

denied  that  either  he  or  Officer  Williams  had  ever  at 

any  time  told  appellant  that  he  would  not  be  allowed 

to  talk  to  anyone  until  such  time  as  he  satisfactorily 

answered  the  questions  put  to  him  by  interrogating 

officers  (2R  189-90).   In  addition,  appellant  has 

admitted  that,  following  his  confession,  he  asked 

Sergeant  Williams  not  to  call  his  father  or  any  of 

his  other  relatives  (2R  80-82). 
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5.  Duration  and  Conditions  of  Confinement 

Appellant  was  in  custody  for  three  days  prior 
to  his  confession.   He  was  interrogated  twice  during 
the  daytime  for  not  more  than  three  hours  each  time. 
At  all  other  times  he  was  treated  as  an  ordinary  prisoner. 
He  received  meals  at  the  regular  hours  and  participated 
in  the  normal  routine  of  the  city  prison  (2R  13-15). 

Although  appellant  alleged  some  relatively 
mild  physical  abuse  or  mistreatment  by  the  investigating 
officers,  both  officers  flatly  denied  it.   The  District 
Court  found  upon  consideration  of  the  evidence  that 
appellant  had  not  been  subjected  to  any  physical  bru- 
tality (IR  62-63). 

6.  Manifest  Attitude  of  Police  toward  Prisoner 

Following  the  appellant's  original  confession, 
Officer  Williams  cautioned  him,  "I  warn  you  to  consider 
this  when  you  make  a  statement  like  that  because  we 
believe  in  being  square."  (2R  80:25-81:2),  and  reminded 
him  that  his  father  might  be  concerned  about  him. 
Appellant  replied  that  his  father  wouldn't  be  likely 
to  v^orry  and  requested  the  officers  not  to  say  anything 
to  his  father  or  other  relatives.   However,  appellant 
did  indicate  that  he  wanted  to  return  some  property  to 
his  landlady.   The  police  offered  to  take  it  to  her 

themselves  if  she  couldn't  be  reached  by  telephone, 
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and  this  was  done  (2R  131). 

Thereafter,  appellant  was  returned  to  the 
substation  where  he  rendered  the  second  confession. 
During  the  transfer  he  was  taken  to  the  vicinity  of 
the  crime  and  asked  to  identify  the  store  in  which  the 
murder  had  occurred.   He  complied  with  the  officers' 
request  and  identified  the  correct  location.   At 
appellant's  request,  the  officers  did  not  take  him 
into  the  store  where  other  people  were  present. 

Another  transcribed  portion  of  the  interro- 
gation said  (2R  98:24-99:1); 

"Q.   We  handled  you  guys  pretty  good, 
haven' t  we? 

"Unidentified  voice:   (Unintelligible 
statement. ; 

"Mr.  McFarland:   I  wish  the  Judge  would 
handle  me  like  that." 

Sergeant  Seiger  also  testified  that  the  rela- 
tionship between  appellant  and  Williams  and  himself 
was  nothing  but  the  very  best  and  that  appellant  had 
been  cooperative  with  them  (2R  189). 
7 .   Physical  and  Mental  State  of  Prisoner 

At  the  time  of  his  arrest,  appellant  was  18 

years  of  age  and  had  a  junior  high  school  education. 

After  leaving  school  he  had  served  over  two  years  in 
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the  Navy  and  during  that  time  he  had  been  twice  court- 
martialed  and  convicted  oi"  larceny. 

As  a  result,  he  was  far  more  sophisticated 
than  the  appellants  in  either  Haley  v.  Ohio ,  332  U.S. 
596  (1947),  where  a  15-year-old  boy  was  subjected  to 
prolonged  questioning  for  five  days;  or  Gallegos  v. 
Colorado,  370  U.S.  49  (1962),  where  a  14-year  old  boy 
was  detained  for  five  days  without  being  permitted  to 
see  his  parents  or  an  attorney  and  was  not  promptly 
brought  before  the  juvenile  court.   Accordingly,  the 
district  court  found  that  appellant's  will  had  not  been 
overborne  at  the  time  he  confessed  (IR  67).   Lynumn  v. 
Illinois,  372  U.S.  528  (1963). 

CONCLUSION 

Appellee  submits  that  the  finding  of  the 
district  court  that  the  totality  of  the  circumstances 
surrounding  appellant's  confession  in  this  case  was  not 
involuntary  and,  hence,  its  admission  into  evidence  was 
not  a  violation  of  appellant's  right  to  due  process 
under  the  Fourteenth  Amendment  was  not  clearly  erroneous. 
The  finding  is  supported  by  the  evidence  and  cases  cited 
above  and,  as  a  result,  this  Court  should  not  reverse 
the  order  denying  the  petition  for  writ  of  habeas  corpus. 

It  would  not  be  fair  to  the  states  nor  to  the 

public  to  vacate  judgments  as  old  as  this  one  on  the 
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basis  of  evolving  constitutional  standards  which  could 
not  have  been  reasonably  anticipated  by  the  police  at 
the  time  they  acted,  particularly  since  the  standards 
enunciated  by  the  United  States  Supreme  Court  in 
Culombe  v.  Connecticut ,  supra,  adequately  protect  the 
interest  of  the  integrity  of  the  fact  finding  process 
from  the  unreliability  of  involuntary  confession. 
Johnson  v.  New  Jersey,  384  U„S.  719  (1966).   To  hold 
otherwise  would  run  counter  to  the  Supreme  Court's 
course  in  Johnson  v.  New  Jersey,  in  which  the  desira- 
bility of  finality  in  criminal  judgments  comporting 
with  current  constitutional  standards  is  recognized. 
The  more  recent  guidelines  which  have  since  been  laid 
down  in  Miranda  and  other  cases  will  serve  as  standards 
for  the  interrogation  of  suspects  by  the  police  in 
the  future. 

It  is  respectfully  submitted  that  the  order 
of  the  District  Court  denying  the  petition  for  writ 
of  habeas  corpus  should  be  affirmed. 

Dated:  January  31,  1967 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 

CR  SF  JOYCE  F.  NEDDE 

65-512  Deputy  Attorney  General 
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CERTIFICATE  OF  COUNSEL 
I  certify  that  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules  18, 
19  and  39  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  and  that,  in  my  opinion,  this  brief 
is  in  full  compliance  with  these  rules. 

Dated:   January  31,  1967 


JOYCE  F.  NEDDE 

Deputy  Attorney  General 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

RICHARD  LEE  INGLE, 

Appellant, 

vs.  )        No.  21093 

CLETUS  J.  FITZHARRIS, 
Superintendent, 

Appellee. 

APPELLEE'S  BRIEF 


JURISDICTION 

The  Jurisdiction  of  the  United  States  District  Court 
to  entertain  appellant's  petition  for  a  writ  of  habeas  corpus 
was  conferred  by  Title  28,  USC  §  224l .   The  Jurisdiction  of 
this  court  is  conferred  by  Title  28,  USC  §  2253,  which  makes 
a  final  order  in  a  habeas  corpus  proceeding  reviewable  in 
the  Court  of  Appeals,  when,  as  in  this  case,  a  certificate  of 
probable  cause  has  issued. 

STATEMENT  OF  THE  CASE 
A.   Proceedings  in  the  State  Courts 

Petitioner  was  convicted  in  1958  of  both  possession 
and  sale  of  marijuana.   Thereafter,  his  conviction  was  re- 
versed by  the  California  District  Court  of  Appeal,  Third 
District,  upon  the  ground  that  the  incriminating  evidence 
found  upon  this  person  was  illegally  seized.   See  People  v. 
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Ingle,  343  P. 2d  78O  (1959).   However,  the  opinion  of  the 
District  Court  of  Appeal  was  vacated  by  the  granting  of  a 
hearing  by  the  California  Supreme  Court.   Thereafter,  on 
January  19,  i960,  the  California  Supreme  Court  affirmed  the 
conviction  in  an  opinion  which  dealt  not  only  with  the  search 
and  seizure  question,  but  with  the  contention  that  the  peti- 
tioner was  deprived  of  his  constitutional  right  to  counsel 
and  his  right  to  the  process  of  court  to  compel  the  attend- 
ance of  witnesses.   See  People  v.  Ingle,  53  Cal.2d  407, 
348  P. 2d  577  (i960) . 

Thereafter,  petitioner  sought  writs  of  habeas 
corpus  in  both  the  Superior  Court  of  Monterey  County  and  the 
California  District  Court  of  Appeal,  First  District,  Division 
Two.   Petitioner  raised  in  both  petitions  essentially  the 
same  points  he  now  presents  to  this  Court.   Both  petitions 
were  denied  (CT  35) . 
B.   Proceeding  In  the  Federal  Court 

On  October  29,  196^,    appellant  filed  an  applica- 
tion for  a  writ  of  habeas  corpus  in  the  United  States 
District  Court  for  the  Northern  District  of  California  (see 
CT  1,  25).   An  Order  to  Show  Cause  was  Issued  and  on 
December  27,  1965,  appellee  filed  a  Return  to  the  Order  to 
Show  Cause  (CT  I8).   On  January  10,  1966,  appellant  filed  a 
Traverse  to  the  Return  (CT  5^) . 

On  February  15,  1966,  the  District  Court  Issued  an 
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order  discharging  the  Order  to  Show  Cause  and  denying  appel- 
lant's petition  (CT  67).   On  March  l4,  I966,  appellant  filed 
a  petition  for  rehearing  (CT  69)  which  petition  was  denied 
on  April  5,  1966  (CT  73).   A  timely  notice  of  appeal  was 
filed  by  appellant  on  April  13,  19^6  (CT  7^).   On  May  20, 
1966,  an  order  was  entered  granting  the  appellant's  applica- 
tion for  a  certificate  of  probable  cause  and  allowing  him  to 
appeal  in  forma  pauperis  (CT  81). 

SUMMARY  OF  APPELLEE'S  ARGUMENT 
I.    The  District  Court  was  not  required  to  hold 
an  evidentiary  hearing. 

II.    Appellant  made  a  knowing  and  voluntary  waiver 
of  counsel. 

III.    Appellant  was  not  denied  compulsary  process 
for  obtaining  witnesses. 

ARGUMENT 
I. 

THE  DISTRICT  COURT  WAS  NOT  REQUIRED 
TO  HOLD  AN  EVIDENTIARY  HEARING. 

Appellant  complains  that  the  District  Court,  pre- 
sented with  his  petition  asserting  denials  of  constitutional 
rights,  erred  in  not  ordering  an  evidentiary  hearing.   Appel- 
lant relies  on  Towns end  v.  Sain,  372  U.S.  293  (1963),  which 
holds  that  on  petition  for  habeas  corpus  when  the  facts  are 
in  dispute,  the  federal  court  must  hold  an  evidentiary  hear- 
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Ing  If  the  petitioner  did  not  receive  a  full  and  fair  hear- 
ing In  the  state  court.   However,  that  decision,  like  Its 
predecessor,  Brown  v.  Allen,  3^^  U.S.  443  (1953)^  does  not 
require  a  District  Court  to  hold  a  hearing  on  every  habeas 
corpus  application,  but  only  when  the  basic  historical  facts 
are  an  Issue.   Respondent  submits  that  In  the  Instant  case 
the  basic  facts  are  not  In  dispute.   Therefore  In  such  a 
situation,  the  need  for  a  District  Court  hearing  is 
obviated.   See  also  Nelson  v.  People  of  State  of  California, 
346  F.2d  73  (9th  Cir.  19^5) . 

II. 

APPELLANT  MADE  A  KNOWING  AND  VOLUNTARY 
WAIVER  OF  HIS  RIGHT  TO  COUNSEL. 

Appellant  contends  that  his  waiver  of  his  right 

to  counsel  was  not  voluntary  because  the  actions  of  his 

court  appointed  counsel  nullified  his  freedom  of  choice. 

Following  an  independent  examination  of  the  record,  the 

District  Court  found  appellant's  contentions  to  be  without 

merit,  and  agreed  with  the  findings  of  the  California 

Supreme  Court  (see  CT  68).   In  People  v.  Ingle,  53  Cal.2d 

407  at  pages  4l6-4l7  the  California  Supreme  Court  said: 

"Ingle's  contention  that  he  was  deprived  of  his 

constitutional  right  to  counsel  lacks  substance  here. 

The  record  shows  that  Attorney  Barcroft,  an  experienced 

member  of  the  bar,  was  appointed  by  the  court  to  represent 
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Ingle  In  February,  1958.   The  same  attorney  was  appointed 
to  represent  codefendants  Garcia  and  Adame,  defendant 
Sondra  Ingle  being  represented  by  other  private  counsel. 
At  the  arraignment  on  March  7,  1958,  Garcia  pleaded 
guilty.   Barcroft,  appearing  with  and  on  behalf  of  Ingle 
and  Adame,  asked  for  a  week's  continuance  and  for  the 
appointment  of  other  counsel.   The  request  was  denied. 
No  representation  was  made  to  the  court  then  or  at  sub- 
sequent appearances  In  court  of  Ingle,  Adame  and  Barcroft 
on  March  l4,  March  17,  and  April  l8  In  connection  with 
setting  the  trial  date,  that  there  was  any  objection 
to  Barcroft 's  representation  of  these  two  defendants 
or  that  there  was  any  conflict  of  Interest  In  their 
respective  defenses.  [Emphasis  added.]   A  few  days  before 
the  May  22  trial  date  Ingle  and  Adame  Informed  Barcroft 
that  they  no  longer  wanted  him  to  represent  them,  and 
that  they  would  defend  themselves  rather  than  have  his 
continued  representation.   At  the  commencement  of  the 
trial  Barcroft  advised  the  court  of  this  situation,  and 
asked  to  be  relieved  of  responsibility.   The  court  care- 
fully questioned,  cautioned,  and  advised  each  of  the 
defendants  as  to  the  peril  Involved  In  this  decision 
upon  their  part.   Each  stated  that  he  wanted  to  proceed 
on  his  own  behalf.   [Emphasis  added.] 

"Ingle  relies  on  People  v.  Robinson,  42  Cal.2d  7^1, 
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745-7^7  [269  P. 2d  6],  and  Glasser  v.  United  States, 
315  U.S.  6o,  75-76  [62  S.Ct.  457,  86  L.Ed.  680],  in 
support  of  his  contention  that  he  was  deprived  of  the 
undivided  assistance  of  counsel,  and  that  a  choice 
between  having  counsel  representing  conflicting 
Interests  and  the  accused  representing  himself  was  not 
really  a  free  choice.   This  is  not  a  case  In  which  a 
trial  court  has  appointed  Joint  counsel  over  objection 
on  the  ground  of  diversity  of  interest  between  the 
co-defendants.   [Citations  omitted.]   Nor  was  counsel 
forced  upon  two  nonconsenting  defendants.   Here  counsel 
had  requested  on  unspecified  grounds  that  he  be  relieved 
of  his  appointment  over  two  months  before  trial .   Ingle 
had  several  opportunities  in  court  to  express  his  dis- 
satisfaction with  counsel,  to  indicate  that  there  might 
be  some  conflict  of  interest,  or  to  request  a  post- 
ponement of  the  trial  date  as  set,  to  obtain  independent 
counsel.   When  he  did  object  on  the  morning  of  the  trial 
he  did  not  indicate  that  the  interests  of  himself  and 
Adame  were  in  conflict,  and  the  circumstances  were  not 
such  as  to  indicate  to  the  trial  Judge  that  there  was 
any  conflict.   When  the  right  to  counsel  has  been  freely 
and  intelligently  waived,  an  accused  has  not  been  de- 
prived of  the  right  to  representation  by  counsel . 
[Citation  omitted.]   The  dilatory  tactic  Indulged  in  by 
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Ingle  In  this  matter  Is  of  Itself  sufficient  from 

which  to  Imply  a  waiver  of  right  to  Independent  counsel. 

[Citation  omitted. ]" 

After  a  close  examination  of  the  record  the 
California  Supreme  Court  rejected  petitioner ' s 'contention 
and  the  Federal  District  Court  after  an  Independent  examina- 
tion of  the  record  did  likewise.   Appellee  urges  that  the 
opinion  and  conclusion  of  these  courts  should  be  adopted. 

III. 

APPELLANT  WAS  NOT  DENIED  COMPULSARY 
PROCESS  FOR  OBTAINING  WITNESSES. 

Appellant  raised  this  same  contention  before  the 

California  Supreme  Court.   After  due  consideration  of  the 

record,  that  court  rejected  the  argument  by  saying  at  page 

4l7: 

"with  reference  to  the  claimed  denial  of  the  appel- 
lant's right  to  the  process  of  court  to  compel  the 
attendance  of  witnesses,  the  clerk's  transcript  contains 
a  document  entitled  'Request  for  Subpoenas'  which  lists 
the  names  of  several  persons.   It  is  unsigned.   No  re- 
quest was  made  at  the  trial  for  a  continuance  to  secure 
the  attendance  of  Garcia  or  of  any  other  witness.   The 
record  is  devoid  of  anything  to  show  that  'the  trial 
court  was  at  any  time  cognizant  of  or  refused  to  honor 
the  request  for  process."   People  v.  Ingle,  supra,  at  4l7 
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Appellant  made  no  request  to  the  court  for  process 
to  obtain  any  further  witnesses,  nor  did  he  In  any  way  bring 
the  matter  to  the  attention  of  the  court,  thus,  appellee 
submits  that  appellant's  contention  herein  must  be  rejected. 

CONCLUSION 

For  the  foregoing  reasons,  the  appellee  respect- 
fully submits  that  the  order  of  the  District  Court  denying 
appellant's  petition  for  writ  of  habeas  corpus  should  be 
affirmed. 

DATED:   October  20,  I966 . 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 

RONALD  H.  KEARNEY  (J 

Deputy  Attorney  General 
RHK:lp 
65-1961 
CRSF 
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I  certify  that  In  connection  with  the  prepara- 
tion of  this  brief,  I  have  examined  Rules  l8,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  and 
that.  In  my  opinion,  this  brief  Is  In  full  compliance  with 
these  rules . 

DATED:   October  20,  I966 . 


ROVaLD  H.  KEARNEY  Jf 


Deputy  Attorney  General 
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United  States  Court  of  Appeals 

For  the  Fifth  Circuit 

Dwiit  \\.  ( i(H.i>i;.\.  Appellee, 

vs.  ,    » , 

)   Nn.iilli;; 

!in  iiahdson-Mkkkki.i..  Im  ...i  (Mn-poratioii. 

Appelhtnt. 

Api'KAL  from  thk  rMiKi)  Statks  Disthut  Couht  Foil 

Tin:  Wkstkijn  Disthkt  ok  \Vashi\(;to\, 

XouTiiKKN  Division 


KKIKI    or   AriMJ.LVNI 


FACTS   Ol    .11  RISDRTION  AND   RESIIMK  <>I 
[•LEADINGS 

Plaintiff-aiipt'lltH*.  David  1\.  (loldeii.  ;i  \Vasliiiif]:t()ii 
State  resident,  hi-ought  suit  for  -t-r)O,0(X).(H)  against  de- 
tVndaiit-api)ellant.  Hichardson-^Icncll.  Inc.,  a  Dtda- 
ware  corporation'  and  manufacturer  of  drugs,  under 
authority  of  28  USC  1332.  This  e<»urt  is  vested  with  ap- 
pellate jurisdiction  (R.  lii.  Tr.  VhV.))  under  28  USV 
1291. 

Appellee's  Amended  ('onii)laint  (R.  13)  as  moditied 
l»y  ])re-trial  order  (R.  78)  geiieially  alleged  that,  as  a 
result  of  taking  a  physi«-ian-i)rescribed  cholesterol  in- 
liihiting  drug,  known  as  MVAi  2!),  whidi  was  manufac- 
tured by  appellant,"  api)ellee  suffered  "...  eye  disease 
and  cataracts,  damage  to  his  scalp  and  haii*.  damage  to 

*  Although  jurisdittiuiuil  facts  were  in>t  pleaded  orij^iiially  (H.  1  and 
R.  13).  diversity  of  citizenship  is  slated  to  exist  in  par.  I  of  prt -trial 
order  (R.  78). 

-Actual  prtiductiuii  of  MER/2'J  wa*.  I»y  a  ^ub^idia^\.  Win.  S.  Merrell 
Co.,  Cincinnati,  Ohio. 
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his  skin  ..."  etc. ;  that  appellant  was  liable  to  appellee 
ou  the  theory  of  (1)  negligence  (first  cause  of  action) 

(2)  express  and  implied  warranties  (second  cause)  and 

(3)  fraud  (third  cause  of  action)  (R.  13). 
Appellant  denied  liability  under  all  of  these  theories 

(R.23). 

STATEMENT  OF  THE  CASE 

A.  Underlying  Disease 

Atherosclerosis  (hardening  of  the  arteries)  is  char- 
acterized by  the  formation  of  ''plaques"  in  the  arteries, 
and  according  to  Dr.  Miller,  appellee 's  attending  physi- 
cian,^ it  was  felt  by  him  "and  by  doctors  generally  that 
there  is  a  relation  of  cholesterol  to  the  formation  of 
atherosclerotic  plaques"  (Tr.  55).  "As  is  generally 
known,  there  is  a  gi^eat  concern  in  this  coimtry  in  re- 
gard to  heart  disease  .  .  .  an^  there  is  a  great  deal  of 
experimental  work  going  on  in  this  field,  that  there  is  a 
feeling  . . .  that  cholesterol  and  fat  have  something  to  do 
with  .  .  .  heart  attacks"  (Tr.  56).  Indeed,  "it  (athero- 
sclerosis) is  one  of  the  most,  if  not  the  most,  important 
single  diseases  in  humans  in  this  country"*  (Tr.  1393). 

B.  Brief  History  of  MER/29 

Responding  to  this  concern,  appellant's  research 
chemists,  having  undertaken  the  challenge  in  1952,  pro- 
duced hundreds  of  related  compounds  by  "molecular 
manipulation"  over  the  next  several  years  until  finally 


^He  had  attended  appellee  since  April  of  1955  ( Tr.  36, 1.  3) . 

^This  description  by  Dr.  J.  Earle  Estes.  12  years  on  staff  of  Mayo  Clinic 
and  past-president  of  American  College  of  Angiology  (Tr.  1391  j. 
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Mi'llx  LM>  was  >>  iilhcsizcd  in  l!i:)(i  ( Ti-.  IKH  lloT).  il 
was  first  sultji'dcd  (n  (.'xU'iisivi'  lalxuatoiy  aiiiinal  ti'st- 
iiiu:.  and  in  l{>r)Saiid  11)59  selected  rliidcal  investigators, 
sucli  as  1)|-.  .1.  Marie  Kstes  (d"  the  .Mavn  (linie,  treated 
eonsentini,^  cardiovascnlar  patients  with  the  new  diMi^ 
on  an  expei-iinental  l)asis'  (Tr.  i:>f)()-14()4).  A  new  drug 
a])i)lieati(in  was  tiled  willi  the  l\u,{\  and  Di'iig  Adnnins- 
tratiuii  in  dul\.  ll>r)!>  under  the  then"  ])r()visi()ns  nl'  'Jl 
rSC  o.')'),  and  the  druji:  was  ai)i)roved  lor  pre.^ei-ipiiou 
sale  ill  April  ui'  TJUU  (  Tr.  lG4li,  11.  12-14). 

C.   I>iil)«  liii-  of  MER/29 

The  labeling  (d*  MKIx  'J!*,  appinved  hv  the  FDA  \'<>i- 
dissemination  to  physieians,  and  t<>  he  included  in  the 
packages  sent  to  pharmacists,  stated,  inter  (ilia : 

"MKT\  2f)  is  well  tolerated  at  a  dose  of  !*')()  mg. 
daily.  Infreciiient  side  effects  have  occiiri-ed  but 
their  incidence  is  too  low  for  i)ositive  correlation 
with  administration  of  the  drug.  Isolated  i'e])orts 
have  been  received  of  nausea,  vomiting,  temporary 
vaginal  bleeding,  and  dermatitis. 

"Ilypercholestendemia  and  its  associated  con- 
ditions may  re<[uire  MEK  129  therapy  over  a  long 
period.  MER  29  lias  been  shown  to  be  entire'y  safe 
in  the  ])eri(Kls  the  drug  has  been  studied,  but  long- 
term  or  lifetime  eft'ects  are  unknown.  J*eriodic  ex- 
amination of  patients  on  long-term  ^lER  29  ther- 
apy is  therefore  necessary. 

"While  clinical  liver  damage  has  not  been  en- 
countered, ])erio(lic  liver  function  tests  may  be  de- 
sirable until  more  long-term  safetv  data  ai-e  a\ail- 
able."  (Ex.  A-1,  Tr.  1229) 


'^ These  clinical  invesligatt)rs  conferred  on  tlu-ir  exiKriences  ut  Printrton. 
N.J.,  December,  1959  (Tr.  1403*. 

•■'21  rSC  335  was  amended  hv  Sec  lOl-KU  nl  Pul.lir  Uw  No.  HT-Tni 
Octuher  10,  1%2.  76  Stat.  7D().  For  text  of  21  I  SC  Set-.  355  at  that  time 
in  effect,  see  Appendix  A  herein. 
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D.   Eventual  Withdrawal  from  Market 

After  appellant's  medical  research  department  had 
investigated  reports  of  hair  loss  by  some  patients,  it 
proposed  to  the  FDA  and  was  permitted  to  include  a 
"thinning  of  the  hair"  warning.  Later,  on  December  1, 

1961,  having  verified  the  possible  relationship  of  len- 
ticular opacities  in  certain  patients  to  ingestion  of  the 
new  drug,  appellant  proposed  to  the  FDA  and  was  per- 
mitted to  send  a  warning  letter  to  all  physicians  (Ex. 
A-5,  Tr.  1191).'  Additional  reports  of  cataracts  in  early 
1962  resulted  in  recommendation  by  appellant's  medi- 
cal staff  that  the  drug  be  withdrawn  from  the  market 
and,  accordingly,  appellant  discontinued  sales  in  April, 

1962.  Formal  suspension  of  the  "effectiveness  of  .  .  . 
(the  new  drug)  application"  was  ordered  by  the  Secre- 
tary of  Health,  Education  and  Welfare  on  May  22, 
1962,  under  21  USC  355  (e)  (1)«  (Tr.  1646). 

During  its  period  of  marketing,  some  442,000  patients 
had  taken  MER/29  (Tr.  1149-50).  All  side  effects  com- 
bined affected  substantially  less  than  1%  of  those 
treated  (Tr.  1224).  The  drug  was  admittedly  effective 
in  reducing  cholesterol'  (Tr.  154, 11.  18-20). 


^The  jury  was  entitled  to  find  this  letter  was  not  received  by  appellee's 
physician  (Tr.  176, 11.  14-15). 

^355  e  (1)  covers  suspension  based  on  a  finding  "that  clinical  experi- 
ence, tests  by  new  methods,  or  tests  by  methods  not  deemed  reasonably 
applicable  when  such  application  became  effective  show  that  such  drug 
is  unsafe  for  use  under  conditions  of  use  upon  the  basis  of  which  the 
application  became  effective,  .  .  ."  21  USC  Sec.  355  (e)   (1). 

"This  opinion  of  appellee's  doctor  was  shared  by  all  the  medical  wit- 
nesses who  were  asked,  although  reluctantly  by  appellee's  witness,  Dr. 
Loomis(Tr.  516,11.  18-21). 
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K.    IMaiiilin'-ApprllrrV  Kcartioii 

A|)i)t'llf.',  l);i\i(l  li.  (i(.|(l('ii,  |tali»iil  nl'  hdcinr  Milton 
J.  .Millci-  (l)»)tli  nl'  Sf.itllf,  \\asliiii|>:i(,n  ).  ^v.•^s  niM-  nl" 
ll lose  few  w  lin  .ii)!).!! ciitlN  sulTcrcd  side  clTcri.-.  He  was 
placed  on  M  I'M  1^!)  tin  rapv  on  ScplcnilMi-  "JT,  l!Mj(l.  Foj- 
lowinij:  hi>  preseribinjx  tlic  di  iilt.  i>i-.  Milli-r  saw  his  pa- 
tient on  1  )('(•(•  inl)fr  I ,  lIMiO,  and  once  a^'ain  on  SeptemlxT 
1  1,  l!H)l.  nntil,  l)y  tclt'plioiic,  he  ordered  diseuiitiiiuaucc 
on  Mairlil>8,  IDOli  (Tr.'Xl  11.  14-lG.). 

"Ml-.  CJolden  called  on  March  28,  VH,'2,  and  stated 
that  his  skin  was  heconnnj^;  <h'\  and  he  was  ad\  ised 
tostop.MKK  2})."  (Tr.  }i:i) 

Thereafter,  a  "folliculitis'""  of  his  skin  allegedly 
was  changing  from  a  hlonde  c(»lor  to  gray"  (Tr.  98). 
He  was  liospitalized  twice  for  the  folliculitis  (Tr.  1(K)- 
103,  111-112).  On  Fel.ruaiy  IS.  VM),  lie  told  Dr.  Kd- 
wai'd  Schwartz,  an  oi)thonioh)gist  to  wlioni  he  had  hecn 
referred,  tliat  his  vision  had  been  getting  progressively 
"hlnrry"  foi*  foin*  or  live  months.  Karly  cataracts  were 
then  diagnosed  (Tr.  118-119).  Later,  on  May  18.  1%;}, 
he  was  seen  by  another  oi)thomologist.  l>r.  Leland 
Watts  (Ti-.  122,  5I>1),  who  sui-gically  i-emoved  tlie  eata- 
raets  from  the  left  eye  dune  2(3,  lf)():>.  and  from  the  riirht 
eye  August  14.  ^9(y^.  He  was  litted  with  contact  lenses 
wldeli  restored  visual  aeuit\-  to  20-20  fi^r.  ^M)  l)ut  tlie 
surgery  left  Inm  delicient  in  ai-eonunodation  to  range. 
]>rotection  against  light,  sensitivity,  periphei-al  \ision. 


•'"•Inflainination  uf  a  jiroup  of  folliclcd."  New  Gould  .Meiiical  Dirlionarv 
First  Edition  1951. 
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physical  appearance  of  the  pupil  (Tr.  555,  560,  561), 
developed  (Tr.  96),  and  "his  hair  was  receding  and  .  .  . 
and  left  him  more  subject  to  later  glaucoma  and  retinal 
detachment  than  the  average  person  (Tr.  565). 

Dr.  Watts  was  clear  in  his  opinion  that  appellee's 
cataracts  were  related  to  MER/29  ingestion  (Tr.  542) 
although  he  conceded  that  he  did  not  necessarily  mean 
that  the  drug  itself  was  toxic  (Tr.  569-570).  This  doc- 
tor admitted  that  appellee's  were  the  only  cataracts,  so 
related,  that  he  had  ever  seen  (Tr.  549).  He  removed 
"25  to  30  cataracts  a  year"  (Tr.  567). 

F.  The  Trial 

Trial  of  this  action  commenced  March  21,  1966,  and 
ended  April  6,  1966.  A  considerable  portion  of  the  tes- 
timony was  by  way  of  depositions  taken  in  New  York 
both  by  appellant  and  by  representatives  for  a  national 
Xjlain tiff's  " group "^^  of  which  appellee's  counsel  is  a 
member. 

A  considerable  portion  of  the  evidence  consisted  of 
reports  of  data  submitted  to  the  FDA  as  part  of  the  ap- 
pellant's new  drug  application'-  and  testimony  in  re- 
spect thereto. 

At  the  outset  of  the  trial  (Tr.  4)  appellant  requested 
"ground  rules"  that  would  exclude  any  evidence  going 
to  the  issue  of  fraud  on  the  part  of  appellant  based  on 


^MTr.  780, 11. 12-13;  Tr.  781, 11.  9  and  10) . 

^^The  New  Drug  application  consisted  of  five  volumes  of  material.  It 
was  from  this  mass  that  certain  omissions  and  inaccuracies  in  report- 
ing were  alleged  to  exist  (Tr.  213, 1.  25) . 


;ill(\H<'(l  nlliissiollS  nr  ili;ici'|||-iirics  in  it>  lr|inrtill^  hi  the 
l''I>A  .111(1  iiiucd  lli;il  lllc  ('nlirl  "olluHll  lint  to  pmiiit 
llu'  JUI'V  to  S|H'Culal«'  .l.^  In  W  ll.ll    1  lie    l^'nnd  uin\    \U\\^  A(l- 

ministratinii  mii^Hit  lia\r  dniic  if  tln-y  had  .-nine  tosts 
lliat  were  iint  tuiiicd  iiitn  \\w  Fmnl  and  Dfug  Adiiiinis- 
t ration"  {'Vi.  \.  11.  '2'2-'27)). 

Later,  mntinns  fm  a  dircctccl  \ crdirt  on  llic  issues  of 
fraud  and  hnlli  cxpi-css  and  implied  wanaiity  were 
made  at  the  (dose  i\i'  plaintiff's  ease  in  (dii(d'  and,  after 
lintli  ))artii's  liad  reslrd,  nii  tlie  ^^i-nnnd  n\'  insuniciencv 
of  the  t'\i<h'n('e,  and  that  implied  wariant y  j)i'nj)ei-]y 
should  not  he  ajiplied  tn  a  picseription  drug  ease.  All 
of  these  nmtinns  were  deided  (Ti-.  !)f):>,  1(H)7,  1532), 

lustruetions  wcic  j^fixcn  the  Jury  (tn  all  of  plaintiff's 
theories  ineludin^  the  tlieory  that  the  Juiy  nught  lind 
damages  to  the  plaintiff  as  a  result  of  either  fraudulent 
reporting  of  data  to  the  FDA  or  negligenee  (Tr.  1659, 
I.  15-Tr.  IGGO,  1.  21). 

The  jury  returni'd  a  \erdiet  t'ltr  appellee  in  the 
amount  of  $150,0(X).00  (1\\  140)  upon  whieh  .juilgment 
was  thereafter  entered  (K.  141;. 

Motion  for  Judgment  X()\'  nr  fni-  Xew  Tiial  was 
made  undei-  FKMI'  K»ule  50  (h)  28  USC  (li.  145-147) 
and  thereaftei-  denied  on  Apiil  25,  V.^GG  (U.  150). 

'I'his  appeal  follows  (  \i.  152). 

SPEOl  ICVnON  OF   I:K!{(>K    No.    I 

The  District  ('nuiM  erred  in  suhmitting  thai  pnrlion 


8 
of  its  charge,  reading  in  totidcni  verbis', 

"The  laws  of  the  United  States  require  that  be- 
fore the  defendant  could  sell  MER/29  to  the  public 
it  must  file  what  is  called  a  '  New  Drug  Ap]3lication ' 
with  the  Food  and  Drug  Administration  which  ap- 
plication shall  contain  full  reports  of  all  investiga- 
tions which  have  been  made  to  show  v\^hether  or  not 
such  drug  is  safe  for  use  and  if  you  find  that  the 
defendant  failed  to  make  full  reports  of  all  investi- 
gations it  made  of  the  drug  MER/29,  at  the  time  it 
filed  its  New  Drug  Application  or  the  supplement 
thereto,  then  such  failure  on  the  defendant's  part 
in  violation  of  the  law,  would  be  negligence,  per  se, 
for  which  the  defendant  would  be  liable  to  the 
plaintiff  for  any  damages  proximately  resulting 
therefrom  and  because  of  the  defendant."  (Tr. 
1659-1660) 

At  the  time  of  the  trial,  and  before  the  jury  retired 
to  deliberate,  appellant  noted  the  following  objection: 


"Except  to  the  Court's  instruction  to  the  jury 
that  the  jury  may  fiiid  damages  for  the  plaintiff 
consequent  upon  any  negligence  of  filing  inaccu- 
rate data  on  the  part  of  the  defendant  in  the  Food 
and  Drug  Administration,  if  they  find  that  such 
resulted  in  damage  to  the  plaintiff.  Now^,  the  evi- 
dence indicates  this,  and  I  think  it  is  substantially 
uncontroverted  that  the  defendant  promulgates 
certain  types  of  condensed  rejjorts  quite  incidental 
in  literature  that  accompanies  its  products.  The 
literature  included  a  great  deal  more  and  greater 
emphasis,  of  course,  was  placed  upon  the  clinical 
work  in  advising  physicians  of  this.  Now,  the  point 
of  this,  this  permits  the  jury  to  speculate  as  to  a 
possible  connection  between  inaccurate  reporting. 
There  is  no  direct  evidence  of  such  connection,  and 
this  invitation  to  speculate  is,  we  submit,  errone- 
ous and  prejudicially  so. 

"The  Court:  Allowed."  (Tr.  1686) 
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As  a  iiialtcr  i){'  law  tlic  f\  idciicc  is  not  siiflicicnt  to 
establish  that  plaiiitilT  was  daiiia^rd  l)y  iiiacrmate  re- 
porting to  the  FDA.  and  llir  ,iui\,  l)\  the  giving  of  this 
instruction,  was  invilrd  tospcruhitc  that  tlic  hibclingap- 
jirovcd  \)\  the  FDA  would  iiavc  contained  results  of 
oMiittcd  tests,  etc.,  and  that  this  additional  or  difTcrmt 
material  would  have  caused  the  plaintiff's  doctor  to 
forego  prcscrihing  MKR/29. 

SPEanCATON  OF  ERROR  No.   II 

The  District  Court  erred  in  suhniitting  that  portion 
of  its  charge  readini;'  in  tol'uh  in  \'i  rbis,  as  follows: 

"JMaintiff  contends  that  defendant  practiced 
fraud  upon  the  Food  and  Drug  Administration  in 
respect  to  animal  testing. 

''I  instruct  you  that  the  nature  of  proof  to  suj)- 
port  such  a  claim  of  fraud  is  different  fi-oni  the 
proof  of  most  othei"  issues.  Tlie  evidence  imist  be 
clear,  cogent  and  convincing.  In  this  case,  before 
you  can  find  that  fraud  existed  or  occurred  as  al- 
leged by  plaintiff,  it  is  necessary  that  by  clear,  co- 
gent and  c(»nvincing  evidence  you  find  that  each 
and  all  of  the  following  elements  of  fraud  existed 
or  occurred,  namely : 

(1)  A  representation  of  existing  fact ; 

(2)  Its  materiality; 

(3)  Its  falsity: 

(4)  The  speaker's  knowledge  of  its  falsity: 

(5)  His  intent  that  it  shall  be  acted  upon  by  the 
person  to  whom  it  is  made: 

(6)  Ignorance  of  its  falsity  (Ui  the  i)art  of  the  per- 
son to  whom  the  rei)resentation  is  made; 

(7)  The  lattei''s  i-eliance  on  the  truth  of  the  i-epre- 
sentation : 

(8)  Ilis  right  to  rely  upon  it;  and 

(9)  His  conse(jUent  damage."    (Tr.   1605.   line  b 
through  166G,  line  '?>) 
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At  the  time  of  trial,  and  before  the  jury  retired  to 
deliberate,  appellant  noted  the  following  objection  to 
the  above  charge : 

"Except  also  to  that  instruction  which  advises 
the  jury  that  they  may  find  fraud  on  the  plaintiff 
by  virtue  of  the  accused  and  purportedly  proved 
fraud  on  the  department.  It  is  somewhat  in  the 
same  vein  as  the  previous  one,^^  but  with  this  addi- 
tional interpretation.  Raw  data  is  submitted  to  the 
department.  It  is  analyzed  and  it  is  scrutinized,  ex- 
amined, and  then  the  department  either  says  this 
is  adequate  or  this  is  not  adequate,  then  when  the 
time  comes  for  there  to  be  made  printed  matter  that 
is  part  of  what  is  called  labeling  and  in  no  case  that 
there  is  hair  (sic/ here')  is  there  any  labeling  show- 
ing any  tendency  whatever  the  slightest  tendency 
to  indicate  that  any  fraud,  inaccuracy  or  by  what- 
ever name  one  desires  could  be  in  this  was  intended 
to  be  made  to  any  individual  outside  the  Food  and 
Drug  Administration  and  the  permission  to  let 
them  speculate  is  equally  offensive  if  (sic,  'in')  this 
as  it  was  in  others  and  it  is  offensive  more  for  the 
reason  that  there  is  no  cause  of  action  on  fraud 
flowing  to  this  plaintiff  as  was  pointed  out  in  our 
previous  contentions  as  a  matter  of  law.  (Interpo- 
lations added) 

"The  Court:  Allowed."  (Tr.  1686-1687) 

This  charge  could  only  be  construed  by  the  jury  to 
mean  that  the  plaintiff  might  recover  if  it  found  that 
the  reported  data  which  formed  a  part  of  the  New  Drug 
Application  contained  inaccuracies  or  misrepresenta- 
tions or  was  not  complete,  even  though  whatever  remote 
and  indirect  reliance  by  plaintiff  might  be  found,  the 
same  would  necessarily  require  speculation  that,  except 
for  these  inaccuracies,  misrepresentations  and  omis- 


^"^The  reference  was  to  the  instruction  set  out  in  Specification  1. 
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.sioiis,  the  niai-kfliiii::  ol  tlic  diiii;  wmild  not  lia\r  limi 
ai'provcd.  or  tiial  tlit*  lalii'liiig  wmild  liaxc  \n'i-\i  dil"- 
It'it'iil. 

SPECIFIC/VTIOiN  OF  KKKOH   N<,.   Ill 

Tlu'  Court  cvvvd  in  denying  drlViidaiit's  motion  for  a 
diret-tod  vcrdirt  on  the  issue  (d"  t'laud,  [)artieularly  as  lo 
fraud  on  tlie  FDA  made  at  tlie  elusc  of  i)laintifT's  ease. 
This  motion  may  be  found  at  page  })9.'>  of  the  transcript, 
lines  2  through  12  and  reasons  given  in  support  thereof 
from  Tr.  9U3,  line  i:)  through  Ti-.  1004,  line  4. 

SPEaFlCATION  OF  FKKOK   \o.   I\ 

The  Court  erred  in  denying  defendant's  motion  for  a 
directed  verdict  on  the  issue  of  fraud,  particularly  as  to 
fraud  on  the  FDA,  made  at  the  close  of  all  of  the  evi- 
deuce.  This  motion  and  the  reasons  given  therefor  ap- 
pear from  page  1532  of  the  transcript,  line  19  through 
page  1534,  Hue  18. 

SPEaFlCATION  OF  EIUIOR  No.   V 

The  Court  erred  in  denying  the  defendant's  motion 
for  a  directed  verdict  on  the  issue  of  express  warranty 
niatle  at  the  close  of  plaintiff's  case.  This  motion  may 
be  found  on  page  993  of  the  transcrij)t  and  the  reasons 
given  in  support  thereof  at  pages  1004,  line  5  through 
1007,  line  17. 

SPECIFICATION  OF  ERROR   \o.   M 

The  Court  erred  when  it  denied  the  renewal  (d  the 
motion  des<'ribed  in  Specification  Xo.  V  at  the  close  of 
all  tlie  evidence.  This  motion  may  be  found  from  page 
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1532,  lines  19  through  24  and  the  argument  in  support 
thereof  from  pages  1535,  line  19  through  1537,  line  2 
of  the  transcript. 

SPECIFICATION  OF  ERROR  No.  VII 

The  Court  erred  in  denying  defendant's  motion  for  a 
directed  verdict  on  the  issue  of  implied  warranty  at  the 
close  of  plaintiff's  case.  This  motion  may  be  found  at 
page  993,  lines  2  through  12  of  the  transcript  and  the 
argument  thereon  at  page  1007,  lines  16  through  25. 

SPECIFICATION  OF  ERROR  No.  VIII 
The  Court  erred  when  it  denied  the  renewal  of  the 
motion  described  in  Specification  No.  VII  at  the  close  of 
all  the  evidence.  This  motion  may  be  found  from  page 
1532,  line  19  through  24  and  the  argument  in  support 
thereof  from  pages  1535  line  19  through  1537,  line  2. 

SPEaFICATION  OF  ERROR  No.  IX 

The  Court  erred  when  it  admitted  in  evidence  over 
the  strenuous  objection  of  the  appellant  promotional 
material  of  the  appellant  in  the  absence  of  proof  that 
Dr.  Miller,  the  prescribing  doctor,  relied  on  it  or  that 
Mr.  Moberg,  the  representative  of  the  appellant  who 
called  on  the  doctor,  communicated  said  material  to  him. 

ARGUMENT 

Introduction  to  Argument 

A  shotgun  blast  into  the  twelve  volumes  of  this  record 
would  doubtlessly  hit  a  multitude  of  technical  error.  De- 
spite how  conscientious  a  trial  judge  may  be,  for  him  to 
conduct  a  trial  of  this  length  and  escape  all  error  would 


\:\ 

ri'(|iiirf  thai  he  Im'  iiincal.  NCitluT  a|t)M'll.il«'  coiuM.^  iku- 
litigants  can  oxpi'd  as  inucli.  ( '«  rtaiiily,  that  is  why  tiic 
test  of  any  review  is  reduced  !(•  one  <>!'  prt  juilicinl  error. 
And  that  is  wliy  we  Ikinc  aimed  to  avoid  iticayuno  liei'ein 
and  the  prolixity  which  is  its  inevital)h'  companion. 

We  must  shamerully  .-oid'ess  thai,  although  some  of 
the  "shot"  might  have  stiucU  suhstantial  ei  rors,  <»thei- 
than  herein  assigned,  we  nuist  forego  complaint  be- 
cause we  wei-e  human  too,  and  proi)ei'  f(»inidation  in 
some  instances  was  overlooked. 

Because  of  the  nature  of  the  ei-rors  herein  specified, 
we  have  felt  bound  to  furnish  a  record  of  the  trial  iu  its 
entirety."  We  do  not  c^nvy  the  court's  task  in  reviewing 
this  record.  At  the  same  time,  although  ever  mindful 
that  review  of  tlu'  errors  herein  considered  will  be  based 
upon  an  acceptance  by  the  court  of  appellee's  most  fa- 
vorable evidence,  we  still  feel  that  a  review  of  the  entire 
I'ecord  will  show  the  court  the  sui  (jcncris  complexion 
of  prescrij)tion  new  drug  cases — their  essential  distinc- 
tion from  tile  usual  food,  drug  or  cosmetic  case — w^here, 
as  here,  scientists  work  long  and  hard  to  })roduce  a 
wholesome  and  unadulterated'''  drug  that  has  an  action 
on  the  human  body  that  the  medical  profession  eagerly 
wants,  and  then  it  turns  out  that  the  xwy  action  desii-ed 
has   ai)parently   adversely   affected   some   patients   in 


^*Vnited  States  i.  John  II  Estate  (CCA  Hawaii  1937)  91  F.2d  93. 

''*Il  will  he  noted  thai  the  record  is  devoid  of  any  evidence  showing  the 
least  impurity. 
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other  organs  or  bodily  systems  in  a  manner  doctors  did 
not  expect. 

Summary  of  Order  of  Argument 

Specifications  I  and  II  both  involve  a  conmion  alleged 
deficiency  in  the  evidence  of  causal  relationship,  be- 
tween alleged  negligent  or  fraudulent  reporting  of  data 
to  the  FDA  and  the  injury  claimed,  and  to  avoid  repeti- 
tion will  be  discussed  together  (Specifications  III  and 
IV  relate  to  the  same  common  issue,  except  only  they 
concern  denial  of  motions  rather  than  complaint  of 
instructions). 

Specifications  V  and  VI  relate  to  mid-trial  motions 
and  VII  and  VIII  to  "end  of  trial"  motions  all  involv- 
ing either  "express"  or  "implied"  warranty  and  will 
be  discussed  under  appropriate  headings. 

ARGUMENT  ON  SPECIFICATIONS  I  and  II 

Specifications  I  and  II  will  be  discussed  together. 
The  first  concerns  an  erroneous  instruction  in  respect 
to  alleged  negligent  reporting  to  the  FDA,  whereas 
Specification  II  concerns  an  erroneous  instruction  re- 
specting alleged  fraud  on  the  FDA.  Obviously,  in  a  case 
such  as  this,  the  element  of  reliance  by  a  plaintiff  re- 
quired to  be  established  in  a  fraud  cause,  is  essentially 
the  same  as  the  required  element  of  proximate  cause  in 
a  negligence  action.  And,  so  far  as  a  legal  failure  of 
proof  of  causation  is  concerned,  both,  it  would  seem, 
may  suffer  from  the  same  broken  link.  We  might  here 
point  out  that  the  trial  judge  was  well  apprised  of  ap- 
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jtcllaiit's  insistent  contciition  that  there  was  a  h'gally 
fatal  hiatus  in  the  evich-nt iary  chain  of  causation,  spe- 
cifically that  the  iiM-ord  was  devoid  (d"  evidence  that  the 
y\K\  iroidd  Ikh'c  sksjk  nth d  llu  ikic  driKi  (ippliration 
or  cIkuh/k/  its  hilxlin;/  it*  these  aliened  deficiencies  in 
reportinjj:  data  had  come  to  its  attention  (Tr.  1000, 1.  13- 
UM)4,  1.4  and  l^hV^,  1.  l!)-].'):;.'),  1.  18).  Over  streiuious  and 
repeated  ohjections,  the  witness,  I>i'.  William  AI.  M. 
Kirhy,  erroneously  was  permitted  to  testily  that  the  re- 
porting of  data  to  the  FDA  l)yai)pellant  did  not  measure 
up  to  the  standards  of  the  agency  (Tr.  824, 1.  9-83f),  1.  8). 
Nevertheless  he  adnntted  that  an  evaluation  of  drug 
application  ilata  reipiires  exercise  of  scientific  judgmeut. 
At  page  Soi),  line  24  we  find  the  following : 

"  (By  Mh.  Keli.khkh)  In  the  evaluation  of  the  in- 
formation one  that  {sic,  'that  one')  recpiires, 
(speaking  of  the  FDA),  is  the  evaluation  of  the  in- 
formation suhmitted  hy  the  com])anies  an  evalua- 
tion that  requires  scientific  judgment? 

**A.  Yes. 

'•Q.  Are  you  familiar  with  that  standard  of  scien- 
tific judgment  required? 

"Mr.  Dovingdon  :  No,  wait  a  minute.  There  are  as 
many  scientific  judgments  as  there  are  men  scien- 
tilically  (jualilied. 

**The  Court:  That  ohjection  is  sustained."  (Tr. 
839-840) 

Assuming  that  the  jury  found  as  a  fact  that  tliere 
were  either  fnmdident  or  niijUtjcnt  deficiencies  and  in- 
accuracies in  appellant's  reporting  of  data  to  the  FDA, 
-hould  it  have  heen  permitted  to  draw  the  inference 
therefrom,  that,  if  these  deficiencies  or  inaccuracies  had 
been  known,  the  agency  would  have  acted  differently, 
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and  then,  upon  the  basis  of  that  inference,  further  infer 
that  the  plaintiff  (or  through  his  conduit,  Dr.  Miller) 
would  have  acted  differently,  so  that  the  damage  would 
not  have  occurred  ?  Is  this  not  a  somewhat  classical  ex- 
ample of  basing  inference  on  inference  ? 

"Presumption  may  not  be  pyramided  upon  presump- 
tion, nor  inference  upon  inference."  Neel  v.  Henne,  30 
Wn.2d  24,  37, 190  P.2d  775,  782 ;  State  v.  Willis,  40  Wn. 
2d  909,  914,  246  P.2d  827-830 ;  Johnson  v.  Western  Ex- 
press Co.,  107  Wash.  339,  181  Pac.  693;  Mumma  v. 
Brewster,  174  Wash.  112,  24  P.2d  438 ;  Ruff  v.  Fruit 
Delivery  Co.,  22  Wn.2d  708,  720, 157  P.2d  730 ;  Prentice 
Packing  <&  Storage  Co.  v.  United  Pacific  Ins.  Co.,  5  Wn. 
106  P.2d  314. 

Mindful,  however,  of  the  rule  probably  established 
by  this  Court  in  Alle/n  v.  Mat  son  Navigation  Co.  (CA 
9th  1958)  255  F.2d  273,^«  that  "the  sufficiency  of  certain 
evidence  to  raise  a  question  of  fact  for  the  jury  .  .  . 
should  not  be  controlled  by  state  law,"^^  we  respectfully 
invite  the  Court's  attention  to  the  following  federal 
cases : 

O'Brien  v.  Equitable  Life  Assurance  Society  of  U.S. 
(1954,  CA  8),  212  F.2d  383,  cert,  denied  348  U.S.  835 
99  L.Ed.  658, 75  S.Ct.  57 ;  Tucker  v.  Traylor  Engineering 


^•"Applying  either  California  or  Federal  law  the  evidence  would  have 
been  sufficient. 

^"As  explained  by  Prof.  James  Wm.  Moore,  this  view  is  in  constitutional 
obedience  to  Article  III  and  the  Seventh  Amendment  and  the  Erie 
doctrine  becomes  subservient.  5  Moore  Fed.  Practice,  2dEd.  Sec.  38.10 
p.  102. 
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and  Mfi/.Co.  (CA  lOOkl;..,  VXW  ),  4S  F.lM  78:5;  L^anr jj 
r.  MrfropoJifan  U.  Co.,  LMM)  T.S.  480,  488,  1>G  S.Ct.  m,\ 
:>()  I..r(l.  :)(il;  />'///•///  r.  Initrd  Stairs  {V.H'A  ( '  A  8)  327 
F.lM  !i17,  rrrt.  (h'liicd  ;J77  I'.S.  Iiill,  1:^  L.cd.'Jd  lif)'),  84 
S.Ct.  1333. 

Coiice(lt'ill\ ,  tlk'  oft-ropoatrd  statciiniit  tliat  "iiit'cr- 
tiico  mn\'  not  he  Ij.iscd  mi  intcri'iicc'"  has  hci'ii  qiics- 
tiiiiicd  (  W'iLCJiion-,  K\idcnc(' ;*>rd  Kd.  Sec.  41 ),  hut  whilr 
tlie  I'lothi's  havr  ])vv\\  badly  torn,  the  body  i-ciiiaiiis  in- 
tact."* Its  mandatory  (ss(  nee  persists.  (Src  tlic  (iiJ-pap- 
annotation  in  ')  ALK  :5rd  1(K).) 

As  stated  in  Mitclu  II  r.  Mm-liim  ///  I  '<  iih  r,  I  ik  .  (  lIKil 
(  A  lOtb),  1^1)7  F:2d  883,  885: 

"An  inference  is  not  a  sui)position  or  a  «'on,jec,- 
tni'e,  l)iit  is  a  loijical  dednction  fi-oiu  facts  pnn'cd 
and  guesswork  is  not  a  substitute  thend'or."  ( Kni- 
phasis  ours) 

In  Ani(  ricdn  Cijdiiiimid  Co.,  it  (tl.,  r.  F.T.(\,  ?A)\\  F/Jd 
757,  779  (CA  G.  dunr  IH,  1006),  the  Sixth  Circuit 
Court  vaeat^'d  and  remanded  an  order  of  the  Feck^-al 
Trade  Commission,  insofar  as  its  decision  lield  tliat  tlie 
patent  for  tetracycline  was  issued  as  a  residt  of  im- 
l)ropcr  conduct  on  the  ])art  of  Chas.  Plizer  &  Co.,  Inc. 
and  the  American  Cyanannd  Co.,  on  tlie  grounds  that 
there  was  not  sufficient  evidence.  The  ('ourt,  \)it(  r  (tJia. 
said: 


"*hi  the   (19()6)    .VLR  anm»talion.   the  uiinotat<»i    has  staled   that   thi> 
"rule"  has  "shown  amazing  vitality."  r>  ALK  'ird  page  1U5. 
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"The  Comniissiou 's  holding  of  imi3ropei'  conduct 
in  the  Patent  Office  proceedings  is  based  on  its  find- 
ings that  false  and  misleading  statements  were 
made  to  the  Patent  Office  and  that  material  infor- 
mation was  withheld,  resulting  in  the  granting  of 
the  tetracycline  patent  to  Pfizer. ' ' 

Acknowledging  that ' '  the  findings  of  fact  of  the  Com- 
mission must  be  accepted  by  this  Court  if  they  are  sup- 
ported by  substantial  evidence  on  the  record  considered 
as  a  whole,"  citing  15  USC  45  (c),  the  Court  later,  mak- 
ing its  point  socratically,  asks : 

"Would  Lidoff's  (the  Patent  Examiner)  deci- 
sion to  grant  the  patent  have  been  different  if  Cy- 
anamid  had  revealed  that  it  was  in  error  in  its  prior 
assurances  that  there  was  no  co-production  of  tet- 
racycline in  aureomycin?  Or  was  he  already  aware 
of  the  facts  which  the  Conmiission  found  to  have 
been  withheld  by  Cyanamid  ? 

' '  Finally,  the  ultimate  questions  are :  Did  Lidoff 
receive  all  the  information  he  requested  from  Pfi- 
zer ?  And  was  Lidoff  misled  and  deceived  by  Pfizer 
and  Cyanamid  and  did  he  grant  the  tetracycline 
patent  as  the  result  of  such  deception  ? 

"It  would  seem  that  the  answer  by  Examiner 
Lidoff  to  these  questions  might  settle  conclusively 
the  issue  as  to  whether  Pfizer  and  Cyanamid  made 
misrepresentations  to  the  Patent  Office  and  with- 
held essential  information,  thereby  deceiving  Lid- 
off  into  granting  a  patent  which  otherwise  never 
would  have  been  approved. 

"Only  Examiner  Lidoff  could  have  answered 
these  questions.  Yet  the  Commission  failed  to  call 
him  as  a  witness,  although  requested  by  petitioners 
to  do  so  during  the  hearings.  Instead  the  Conmiis- 
sion introduced  as  a  witness  Mr.  Manuel  C.  Rosa, 
Lidoff 's  superior  in  the  Patent  Office,  who  obviously 
could  not  answer  questions  concerning  matters 
which  were  exclusively  within  the  personal  knowl- 
edge of  Examiner  Lidoff.  Petitioners  did  not  seek 
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to  suhpocna  Ivx.imiiicr  I  .iddff  in  Icstify  as  their  wit- 
iioss,  havinij:  Ix'cn  dciiiiMi  .m  (>i»|tnrtiiiiity  tn  inter- 
view liliii  ill  adwiiicc," 

'riicii,  at'tt'i-  (»\('r('niiiiii«,^  the  Comniissioirs  ai-^iuiicnt 
that  a  Patent  ( )lliee  i)r(ice(liiral  I'ejj^ulat  inn  lo-eelnded 
n>e  nf  the  IvxaininiT  as  a  witness,  the  ( 'nniM,  ictui'iiing 
tn  tlie  "siihstantial  r\i(h'nee"'  (juestion,  states: 

"We  lind  t  he  (h'eisinii  {)['  t  lie  ( 'ninniission  (»n  this 
issue  to  l»e  liased  nn  int'ei'enees  and  speculations 
and  wliiidi  are  insulMeient  to  constitute  suhstantial 
evidence."  Cilin*;  rniversdl  Cdintra  Corj).  r. 
X.L.R.Ii.,  MO  U.S.  474,  496;  X.L.li.B.  v.  Colum- 
h'uni  Fntniidi)!!/  d-  Sfnnipini/  Co.,  :?0()  U.S  292,  300. 

The  instant  a|t[)eal  piesents  a  strikin»i-  pai-aUel  tn  tlie 
above-eited  case.  Dr.  Talbot  ju'ocessed  the  api)ellant's 
new  drug"  application  and  eventually  made  it  effective 
by  his  letter  dated  April  If),  IDGO  (Ex.  95).  He  is  the 
counterpart  of  Mi-.  JjidofT,  the  Pateut  Examiner,  re- 
ferred to  in  the  language  of  the  decision  abo\-e-(|Uoted. 
Paraphrasing  the  decision  of  tlie  Sixth  (ireuit,  would 

i)r.  Talbot's  deeision  to  make  the  application  Ix nie 

effective  have  been  different  if  he  had  reeeivtMl  all  the 
information  requested  from  Aleri-ell  nr  was  he  misled 
and  deceived  by  Merrell  and  would  not  ha\e  i^ranted  the 
aj»i)lication  as  a  result  thereof?  Only  X'^r.  Talbot  cniild 
have  answered  these  questions,  lie  did  not  appear  as 
a  witue.ss. 

The  testimony  of  \)v.  dohu  O.  Nestor,  medi«al  olVicer 
in  the  Food  and  Drug  Administration,  who  assumed 
charge  of  }<\VM  L'f>  after  it  had  been  on  the  market  a 
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year  and  three  months,  testified  by  deposition.  He  tes- 
tified that  he  succeeded  Dr.  Talbot  in  October,  1961, 
after  Talbot  had  left  the  administration  (Tr.  712,  717, 
727).  He  obviously  would  not  have  answered  questions 
concerning  matters  which  were  exclusively  within  the 
personal  knowledge  of  Dr.  Talbot.  Of  course.  Dr.  Nestor 
was  not  permitted  to  so  testify. 

A  fortiori,  the  instant  evidence  should  be  held  insuf- 
ficient to  warrant  the  instructions  given.  The  far  greater 
remoteness  from  the  ultimate  fact  necessary  to  he  estab- 
lished herein,  more  than  off-sets  any  arguable  "quan- 
tum of  proof"  distinction  based  on  the  criminal  nature 
of  the  cited  case. 

As  pointed  out  in  argiunent  below,  despite  testimony 
during  trial  of  Dr.  John  O.  Nestor,  a  medical  officer  in 
the  Food  and  Drug  Administration,  the  Court  was 
"treated  to  the  interesting  experience  of  having  some- 
body else,  in  a  hypothetical  question,  be  asked  to  tell  us 
what,  in  the  circumstances,  the  FDA  w^ould  have  done 
or  would  not  have  done ..."  ( Tr .  833, 11. 7-11 ) .  Of  course, 
he  was  not  permitted  to  so  testify  (Tr.  859, 1.  19-860, 1. 
1).  And  even  if  it  was  proper  (which  we  seriously  ques- 
tion) for  him  to  testify  to  his  opinion  that  the  quality 
of  appellant's  reporting  was  below  the  FDA  standard, 
still  such  testimony  is  clearly  ineffectual  to  close  the 
gap  of  which  complaint  is  herein  made. 

Moreover,  we  respectfully  invite  this  Court's  atten- 
tion (at  least  in  respect  to  the  "fraud"  instruction)  to 
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(IctVndaiit's  Kxliihit  A-i;i  { 'V\ .  lilTli ),  the  ap'nc\  's  <»nlcr 
of  -May  *J'J.  l!l(i'J.  ti>niiall\'  suspending::  tlic  New  Dru^ 
Applicalion  (usuall\  i-clVircd  to  in  the  rccnrd  as  tin* 
NDA)  at'ti'i'  tlu"  ('(iinjiaiiN 's  cailici-  withdrawal  (d' 
MKi;  29fn.ni  tlic  niaikct  en  Ai.iil  17,  lIMi'J  ('i'l-.  KiKi, 
11.  17-19).  This  (inlcr  states  tlu*  findings  upon  which  it 
is  hascd  as  rcMpiired  l>y  L'l  ITSC' 1555  (o).-'  It  will  he  noted 
that  the  suspension  was  uiidei-  the  language  of  sul)sce- 
tion  (  1  ).  "that  clinical  experience  sh(»ws  that  MI^K  'Jf) 
(trii>aianol)  <'a])>nU's  are  unsal'e  Cor  use  under  the  con- 
ditions of  use  upon  the  basis  oi"  which  said  application 
beeame  effective. "  Tlic  order  icus  not  h(i,s(d  tni  subsec- 
tion (2),  "that  the  application  contains  (uiij  untrue 
statement  of  a  materiat  fact." 

The  last  sentence  of  section  (e)  of  21  USC  '.W^,  i.e. 
that  *'  (T)he  order  shall  state  the  findings  upon  which  it 
is  based,"  would  appear  mandatory.  Is  there  not  a  ])re- 
sumption  that  an  agency  of  the  (Jovernnient  complied 
with  the  law  f 

"As  to  the  first  factor  (wdiere  individual  rights 
are  concerned),  almost  without  exception,  courts 
liave  lit  Id  that  the  determination  of  an  adnnnistra- 
tive  agency  as  to  the  existence  of  a  fact  or  status 
which  is  based  upon  a  present  ov  past  grou})  (d" 


•'(el  The  efTcctiveness  of  an  application  with  respect  to  any  drup  shall, 
after  due  notice  and  opportunitv  for  hearinji  to  the  applicant,  hy  order 
of  the  Secretary  he  suspended  if  the  Secretary  hnds  (  1  I  that  clinical 
experience,  tests  by  new  methods,  or  tests  hy  methods  not  deemed  rea- 
sonably applicable  when  such  application  became  effective  show  that 
such  (hup  is  unsafe  for  use  under  the  conditions  of  use  upon  the  basis 
of  which  the  application  became  clTective.  or  (2l  that  the  application 
contains  any  untrue  statement  of  a  material  fact.  The  order  shall  state 
the  hndings  upon  which  it  is  based. 
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facts  which  may  not  thereafter  be  altered  or  modi- 
fied." Olive  Proration  Program,  etc.  v.  Agricul- 
tural P.  Commission,  17  Cal.2d  204,  109  P.2d  918 
(1941). 

True,  the  statement  last  quoted  may  be  directed  to  the 
finality  of  administrative  actions  as  respects  the  citizen 
and  the  agency.  Yet,  when  there  is  ever  present  such  a 
strong  presumption  that  public  officers  have  performed 
their  duty  (see  scores  of  cases  digested  in  21  Modern 
Federal  Practice  Digest,  Evidence,  Sec.  83  (1)),  does 
not  a  third  party,  a  stranger  to  the  agency  action,  bear 
a  heavy  oar  ?  Particularly,  should  not  this  be  so  when 
the  duty-prescribed  act  of  the  agency  required  to  be  re- 
futed is,  in  effect,  its  very  act  of  exculpating  from  fraud 
the  party  with  whom  it  dealt  ? 

Interestingly,  appellee  took  exception  to  the  same  in- 
struction on  fraud  as  is  the  basis  of  appellant's  com- 
plaint in  Specification  IV.  Apparently  fearful  of  appel- 
late scrutiny,  appellee  raised  the  point  that  the  instruc- 
tion was  proposed  hy  appellant  —  perhaps  hoping  to 
immunize  his  case  from  error  by  resort  to  the  well- 
established  rule  that  a  party  waives  his  right  to  object 
to  instructions  which  he  has  proposed. 

We  might  prophylactically  answer  this  anticipated 
position  by  pointing  out  that  appellee,  throughout  the 
trial,  made  it  abundantly  clear  to  the  trial  judge  that 
the  jury  should  be  permitted  to  find  that  a  proximate 
cause  of  appellee's  injuries  was  the  alleged  fraud  per- 
petrated on  the  FDA  or  the  alleged  negligent  reporting 
of  data. 
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or  tlic  (lis])ut('(l  Tacts  allcp'd  liy  plaiiitilT,  as  suiimia- 
ii/A'(l  1)V  till-  ( "(»urt  \vt'  liiid  : 

"J).  'I'liat  tlic  (Irl'ciidant  falsilitMl  and  <uintt»'d  data 
known  tn  it  in  its  Nt'w  Drn^  Application.  'IMiat 
sonio  of  snch  falsilication  anil  omission  may  have 
been  willfnl;  some  of  it  may  have  hccn  nc^lip-nt. 

#     #     * 

"]'.).  That  the  altovc-mcntioiicd  I'alsilications, 
onnssions,  coni'i'alnu'nts  and  statements  were  made 
with  the  intent  of  eansinp  the  New  Drn^  Applica- 
tion named  as  NDA  to  hecome  elYective  so  tliat  de- 
fendant c(»uld  market  MK1^29.  And  that  n,s  a  re- 
sult tlivrcof,  tin  X PA  h<  (■(inir  cffvctivc  and  (h'fen- 
dant  was  allowed  to  market  .MKK\  20."  (Tr.  1(;4!)- 
1650)  (Emphasis  ours) 

In  stating  the  issues  for  the  Jury's  detcrminatitm,  the 
Court  eharged : 

*' Anothei'  Issue  of  Fact  for  the  jury's  determina- 
tion :  Was  there  any  fraud,  deceit  or  eoncealment 
practieed  by  the  defendants 

"Another  such  issue  for  your  detei-minatiou  is: 
If  there  was  any  fraud,  deceit  or  concealment  })rac- 
tieed  b\'  the  defendant,  did  it  i-esult  in  an\-  damage 
to  the  plaintiff  f" 

In  answering  a  leading  cpiestion  (not  objeeted  to)  Dr. 
Miller,  appellee's  treating  physician,  testified  to  his  re- 
liance on  F1>A  ai»pro\'al. 

*'Q.  (By  Mi;.  Kkm.khkid  When  you  i)reseribed 
this  drug  i'or  ^ir.  Golden,  ui)on  what  did  you  relv"? 
Will  you  give  us  what,  or  sevei-al  things  u])on 
which  you  relied  for  that  information  and  knowl- 
edge on  youi'  i>art  as  to  the  et!ieaey  of  the  siifety  of 
the  drug? 

"A.  First  of  all,  the  ding  needs  to  be  a})])roved 
by  the  Federal  Drug — Food  and  Drug  Administra- 
tion, and  I  feel  if  it  has  been  approved  by  them  it 
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is  a  safe  drug  . . ."  (Tr.  135, 1.  22-136, 1.  5) 

No  doubt  to  energize  the  causal  conduit,  and  despite 
some  strain  on  one's  credulity,""  we  find  appellee  (the 
patient)  testifying: 

"Q.  In  taking  this  drug,  what  did  you  rely  on? 

"A.  I  relied  on  Dr.  Miller  and  the  goverinnent. 

"Q.  How  do  you  mean  the  government? 

' '  A.  Dr.  Miller  indicated  to  me  that  this  drug  had 
been  approved. 

' '  Q.  By  whom,  did  he  say  ? 

''A.  It  had  been  approved  bv  the  Federal  Drug 
Administration."  (Tr.  627, 11.  9-16) 

In  responding  to  argument  in  support  of  a  directed 
verdict  on  the  issue  of  fraud,  appellee 's  counsel  was  in- 
vited by  the  Court  to 

'".  .  .  point  out  compliance  with  each  one  of  the 
requirements"^  as  set  out  in  Williams  v.  Joslin  in 
the  State  Court,  under  the  state  rules,  that  is  in  65 
Washington  2nd  begining  696  — "  (Tr.  1015,  11. 
19-23) 

In  answering  the  Court's  request,  counsel  went 
through  the  first  eight  of  the  nine  requirements — with 
the  FDA  for  the  most  part  in  the  role  of  the  person  de- 
frauded (Tr.  1016-1020).  Then  as  to  the  ninth  require- 
ment, as  if  by  some  legal  legerdemain,  he  deftly  closed 
the  causal  chasm  by  the  following  statement : 

' '  I  think  the  law  is  quite  clear  that  Mr.  Golden  is 


--Earlier  on  deposition  appellee  testified  as  appears  at  (Tr.  628, 11.  1-7). 
The  discrepancy  was  not  explained  but  we  realize  the  jury  was  not 
bound  to  consider  this  circumstance. 

^^These  are  the  9  requirements  set  forth  in  the  court's  instructions  se^ 
forth  under  Specification  II,  ante. 
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t'litith'd  to  i-cly  u|Min  the  I^'nod  and  Dimi^  Adiiiinis- 
tration  as  a  citizen  to  protect  him  oii  (inestious  of 
l()xicit\-  at  tliat  time  rrnni  drills  and  Iw  did  so  rclv  " 
(Tr.  kVjO,  ll.'Jl^-lV)) 

\Vi'  rospoi-UuUy  suggest  tliat  what  appears  to  l)e  ap- 
jx'Hee's  ]>reseiit  pi'edicaiiieiit  siin|tly  steins  i'l-oni  "over- 
si'llini^"  a  foiiscientidns  ti-ial  ,ind,Lj:<'  on  tliis  theory  of 
causal  rehttionshij).  The  jol)  (d"  "selling"  a])pareiitly 
was  so  well  done  that,  despite  i)oth  parties  excepting  to 
the  same  instruction,  at  a  time  wiien  tlie  juiw  had  not  yet 
retii-ed,  this  instruction  was  not  withdrawn.  The  excep- 
tion made  hy  a])i)ellee  has  the  flavor  of  a  tardy,  po.st- 
action,  "1  didn't  really  mean  it"  resjionse,  i.( .  the  in- 
struction 

"injected  into  the  case  an  element  whicdi,  u'hih 
pidintiff's  c<)i(us(l  h(li(  lus  is  ilu  hnv,  is  neverthe- 
less not  (iJrcddfi  ( sfdhlishcfl  law  ..." 

AVhen  one  paity,  throughout  a  trial,  insists  on  a  cer- 
tain legal  position,  succeeds  in  convincing  the  Court  to 
ado])t  that  position  as  correct,  and  tlie  Coui't  makes 
(dear  that  tli<'i-e  will  he  an  instruction  given  thereon, 
has  the  opponent,  who  vigorously,  hut  unsuccessfully, 
resisted  the  adoption  of  such  i)osition  hy  the  Court, 
waived  his  right  to  ohject  to  su(di  instruction  because 
it  was  submitted  hy  him?  Unless  substance  be  com- 
pletely subordinated  to  form  this  (piestion  nuist  be  an- 
swered. "No."  And  the  cases  so  hold: 

Sorcnsdt  r.  \V( stent  Hntcl,  Inc.  (I960)  55  Wn.2d 
iJ2D/S4[)  P:2d2:V2:  F(d(h  N  r.  Rohiusou  (1061)  58  Wn.'Jd 
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760,  364  P.2d  924;  North  Chic.  Elec.  Co.   v.  Peuser 
(1901)  190  111.  67,  73,  60  N.E.  78. 

The  first  cited  case  is  not  too  unlike  the  case  at  bar. 
On  page  637  (349  P.2d  240),  the  Washington  Court 
says: 

"The  plaintiff  vigorously  and  plausibly  argues 
that  having  requested  and  failed  to  except  to  an  in- 
struction which  says,  'You  are  instructed  that  the 
ramp  was  maintained  in  violation  of  the  Ordi- 
nances passed  by  the  City  of  Bellingham,'  that  in- 
struction became  the  law  of  the  case,  see  Schneider 
V.  Noel  (1945) ,  23  Wn.2d  388, 160  P.2d  1002. 

"(6)  We  have  held  that  an  adequate  exception 
to  one  of  two  or  more  instructions  subject  to  the 
same  error  is  sufficient  to  challenge  the  considera- 
tion of  the  trial  court,  which  is  the  pur^^ose  of  the 
exception,  and  to  bring  the  question  here  for  re- 
view. Crutcher  v.  Scott  Puhlishing  Co.  (1953),  42 
Wn.(2d)  89,  104,  253  P. (2d)  925;  Franks  v.  De- 
partment of  Labor  &  Industries  (1950),  35  Wn.2d 
763,  770,  215  P. (2d)  416.  The  added  element  in  this 
case  is  that  appellant  proposed  the  quoted  instruc- 
tion. 

"(7)  The  purpose  of  the  rule  requiring  excep- 
tions to  the  instructions  is  to  advise  the  court  of 
the  error  claimed.  If  there  was  anything  in  this 
trial,  as  to  which  the  plaintiff  and  the  trial  court 
were  well  advised,  it  was  that  the  defendant  hotel 
was  contending  that  the  1953  ordinance  adopting 
the  uniform  building  code  was  not  retroactive  in 
its  application,  and  that  it  was  not  applicable  to  the 
ramp  on  which  the  plaintiff  slipped  and  fell.  The 
trial  court  had  ruled  that  the  ordinance  was  appli- 
cable; had  admitted  it  in  evidence  over  strenuous 
objection;  had  indicated  his  intention  to  give  in- 
structions Nos.  6  and  7,  to  which  we  have  referred, 
despite  the  plaintiff's  exceptions  thereto.  It  is  clear 
that  instruction  No.  8  was  a  proximate-cause  in- 
struction, and  the  defendant  had  nothing  left  to 
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urfjfiK'  about.  t'.\('ci>i  luoxiiiiai*'  cause.  Instructions 
Nos.  (j  and  7  amounted  to  a  dircctiHl  verdict,  if  the 
grade  of  tlie  rami)  and  <'•*'  absence  of  hand  rails  was 
a  i)roximate  cause  (d"  the  phiintiff's  slip  and  fall. 
Under  these  circumstances,  tlie  defendant  hotel 
waived  nothing  hy  re(|uestinp:  instruction  \o.  8.  As 
the  su|>reme  court  of  Illinois  said  in  \ortli  Chicmjo 
EU'ctric  liif.  Co.  r.  raist  r  (11)01),  UK)  HI.  G7,  ti, 
(50  N.K.  78, 

"  '  ...  lieini::  unable  to  induce  the  court  to  in- 
struct the  Jury  accordinj^  to  its  view  of  the  true 
legal  i)rinciple  alTectinj;  its  ri^ht;  the  api)ellant 
company  then  presented  a  series  of  instructions 
embodying  the  theory  of  the  law  on  the  point  as 
held  by  the  court,  as  th(^  most  favt)rable  declaration 
from  the  court  to  the  Jury  i)()ssible  to  be  obtained. 
The  appellant  company  was  not  re(piired  to  aban- 
don all  chances  of  a  favorable  verdict  because  the 
court  would  not  gi-ant  an  instruction  to  which  it 
believed  it  was  entithMJ.  Without  impropriety  or 
the  loss  of  the  I'iglit  to  comi)laiu  of  the  refused  of 
the  court  to  declare  the  law  as  the  comi)any  believed 
it  to  be,  counsel  for  the  api)ellant  company  might 
prepare  instructions  ap])licable  to  its  cause  in  that 
view  of  the  law  which  the  court  had  announced  that 
it  entertained. 

"  'Tlie  a])])('llant  coni)>any  was  i)owerless  to  com- 
bat the  view  of  the  court  otherwise  than  by  except- 
ing thereto  and  preserving  such  exceptions,  as  was 
here  done.  The  i)osition  in  the  trial  court  and  in 
this  court  are  in  nowise  inconsistent.  It  ui-ged  there 
the  same  theory  of  the  law  that  it  urges  here,  and 
it  is  nowise  at  fault  for  the  ei-roi*  winch  o<'curred, 
and  conse(piently  not  estopped.' 

"See  also  Walhu  r  r.  Chicmjo  Consolidated  Trac- 
tion Co.  (1910),  245  111.  148,  If).'^,  91  N.K.  1053. 

''The  defendant  hotel  only  asked  for  an  instru<-- 
tion  as  to  proximate  cause  embodying  the  trial 
court's  theory  of  the  law  which  had  been  chosen 
over  the  objection  of  the  defendant.  The  ai)i)rllant 
neither  mislead  nor  invited  the  court  into  error; 
there  was  no  waiNcr  and  no  estoppel."  (Italics 
ours) 
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Also,  see  89  C.J.S.,  Trial,  Sec.  668,  and  WiUiains  v.  ' 
Powers  (CCA  Ohio,  1943)  135  F.2d  153. 

It  will  be  noticed  that  the  Sorenson  case  considers  as 
sufficient  an  objection  to  one  of  two  instructions,  both  of 
which  concern  a  common  objectionable  feature.  This 
makes  sense  if  the  purpose  of  objecting  to  instructions 
is  truly  and  genuinely  to  apprise  the  trial  judge  of 
error  claimed. 

And,  of  course,  there  could  be  no  question  of  proper 
apprisal  here  considering  appellant's  argimients  on  its 
motions  under  FRCP  50a  (Tr.  993  et  seq.,  1532  et 
seq.).'^ 

Another  way  of  analyzing  the  question  of  legal  suf- 
ficiency of  the  evidence  to  establish  causation  is  to  go 
directly  to  the  substantive  law  governing  proximate 
cause.  When  this  is  done,  again  it  remains  clear  that 
the  required  legal  proximity  of  relationship  did  not  ex- 
ist. One  may  simply  ask  the  hornbook  type  question, 
"Was  the  alleged  negligent  act  of  reporting  incom- 
plete or  inaccurate  data  to  the  FDA  a  necessary  and 
indispensable  antecedent  to  the  harm  that  resulted?" 
The  answer,  obviously,  is  "No." 

The  Supreme  Court  of  the  State  of  Washington  has 
expressly  refused  to  substitute  the  "materially  contrib- 


-^Query?  When  there  is  no  "matter  to  which  he  objects"  in  an  instruc- 
tion, but  complaint  is  simply  that  the  issue  covered  should  not  be  sub- 
mitted and  his  position  has  been  made  clear,  does  Rule  51  even  apply? 
See,  application  of  the  Washington  Court  Rule  RPPP  51.16W  in 
Greenwood  v.  The  Olympic,  Inc.,  51  Wn.2d  18,  315  P.2d  295. 
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uird"  Ml-  •*siil)staiitial  factor"  test  either  as  a  dclinitioii 
ni'  or  as  a  sul)stituti'  t'oi-  "pi-oxiniatc  cause."  liltus'iclx  r. 
Ynhihiii,  1.')  W'n.licl  ilOl),  L'T  I  I  MM  Vll.  And  see  Ganhirr 
r.  Au(/ust  Scf/niour,  L'T  Wii.lid  S()l>,  180  IMM  :){>{;  Mu- 
thcrs  r.  Stcphfus,  '2'2  W'li.l^d  .".ll,  l.'Mi  r.L'<l  '221 ;  Everest 
r.  /»'/7Af/;/,'J(i  Wii.lM  .Vl:^,  174  1  MM  Tii'J. 

ARGUMENT  RE  SPECIFICVTIONS  111  and   IV 

These  specilicatioiis,  which  are  bused  <'ii  claimed 
error  in  denying  defendant's  motions  for  a  dii'ccted 
verdict  on  the  issue  of  fraud,  particularly  as  related  to 
fraud  on  the  FDA,  we  feel  are  amply  covered  by  the  pre- 
ceding argiunent  respecting  specifications  I  and  II. 
We  might  add  only,  that  in  arguing  these  motions,  ap- 
pellant made  known  to  the  Court  his  objection  to  the 
Court's  theory  of  causiil  relationship  which  of  course 
woidd  apply  whether  the  act  of  misreporting  data  to 
the  FDA  were  either  fraudulent  or  ncyl'ujcnt.  Specifi- 
cally, w(>  call  this  Court's  attention  to  page  1000  of  the 
transcript,  1.  19  through  page  1002,  1.  18  and  page  1003, 
1.  121  through  ])age  lOOi,  1.  4.  Also  page  1534,  11.  G-10,  11. 
18-23,  and  pai;^-  IT):];!.  11.  14  through  18. 

ARGUMENT  ON  SPECIFICATIONS  V, 
VI,  VII  and  VIII 

A.  First,  Did  \\\v  Evidence,  Viewed  in  a  Liplit  Most  Fa- 
vonihlc  to  Plaintiff,  Warrant  the  Snhniission  of  the 
Issue  of  Express  W  arranty? 

Api)ellee  testified : 

"Q.  ...  How  did  you  accomi)lish  the  refilling  of 

the  ])rescriptionsf 
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''A.  The  doctor  would  call  the  druggist  aud  di- 
rect hini  to  refill  the  prescription. 

"Q.  Aud  you  in  turn  would  call  the  doctor  b}' 
phone  and  say  you  were  out  ? 

"A.  That  is  correct."  (Tr.  622-623) 

''Q.  Is  it  true,  sir.  then  that  you  never  saw  the 
folded  piece  of  paper  which  you  now  hold  in  your 
hand  which  was  A-1  for  identification  or  the  box  in 
which  it  was  contained? 

''A.  I  never  saw  the  folded  piece  of  paper  or  the 
box  which  it  was  contained  in,  prior  to  seeing  it  in 
this  court  room."  (Tr.  614) 

In  respect  to  Exhibit  13 : 

"Q.  So  each  and  every  time  you  got  a  bottle  of 
those  it  would  be  in  the  same  form  as  that? 
"A.  That  is  correct."  (Tr.  13) 

As  will  be  seen.  Exhibit  13,  the  ''re-package,"  was  as 
described  by  Dr.  Miller  on  pages  145  and  146.  The  origi- 
nal package  (Ex.  A-1)  insert 

"tells  the  composition  of  the  drug,  the  advantages 
of  the  drug,  how  the  di^ug  acts,  the  clinical  results, 
discussion  of  the  drug,  side  effects,  the  pharma- 
cology' of  the  drug,  the  indications  for  the  drug, 
the  cautions,  and  the  use  of  the  drug,  the  dosage 
and  administration  and  package  information  and 
references."  (Dr.  Miller,  Tr.  146-147) 

This  brochure 

"is  ordinarily  not  given  fto  the  patient)  imless  the 
doctor  orders  that  it  be  given." 

He  did  not  order  it  given  to  Mr.  Golden  (Tr.  147-148). 
Ex.  A-1  was  the  form  in  which  appellant's  product  was 
sold  to  pharmacies  (Tr.  1229). 

From  the  foregoing  testimony  it  clearly  appears 
(and  a  search  of  the  entire  record  confii-ms)  that  at  no 


time  wnc  any  rxprcss  waiT.iiil ics  made  Id  a|t|»ell('c  l»\- 
a|»|M'llant.  eeitaiiilv  im  |n-i\ily  existed  hetwecii  them 
and.  monoscr,  the  |)aeka,ii:ed  |)i-o(lnet  stdd  l»\  appellant, 
to  the  North  City  JMiaiinaey  was  not  even  tlie  saiiu* 
|)aeka^e  that    Ndith  (  ity    IMiarmaey  sold  to  appellee. 

Tile  law  of  the  State  of  Washington,  althougli  threat- 
ened"^ with  some  t'ntnre  "once  and  for  all"  destriietioii 
1)V  the  eouit  itself,  anitiinKs  to  i)e  that,  if  there  is  no 
contraetual  juixity  attendin^j^  a  sale,  tliere  ean  be  no 
warranty,  express  oi-  implied.  The  exceptions  that  have 
heen  engrafted  since  Mazctti  v.  Arnionr,  75  Wash.  622, 
135  Pac.  63,'},  in  1913,  and  especially  since  BaJiter  v. 
Ford  Motor  Co.,  168  Wash.  456,  12  P.2(l  409,  in  1932, 
coucededl\  have  been  numerous  and  they  are  said  to 
fall  into  three  categories:  (1)  where  the  article  causing 
the  injury  is  of  a  noxious  or  dangerous  nature,  (2) 
where  fraud  or  deceit  has  been  shown  on  the  part  of 
the  offending  party,  (3)  where  the  manufacturer  has 
been  negligent  in  some  respect  with  reference  to  the 
siile  or  construction  of  an  item  not  inuninently  danger- 
ous. Cochran  r.  McDonald,  23  Wn.2d  348,  161  P.2d  305 
(1945)  ;  Dobbin  r.  Dae.  Coa.st  Coal  Co.,  25  Wn.2d  190, 
170  P.2d  (i42  (1946);  Knnncr  v.  Carbolincnm  Wood 
rrcscrviHu  Co.,  105  Wash.  401,  177  Pac.  771  (1919); 
Ku.sey  r.  Suburban  Gas  II cat,  60  Wn.2d  468;  IJimott  r. 
Krnie  Majcr,  Inc.,  .'):>  \Vn.2d  385,  347  P.2d  1056. 

Such  cases  that  may  ai)peai'  to  the  contrar}  ha\e  re- 


'Frceman  v.  .Navarre,  47  Wu.2il  760,  21VJ  V.2d  1015. 
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sorted  usually  to  the  fiction  of  agency.  See,  Freeman  v. 
Navarre,  47  Wn.2d  760,  289  P.2d  1015  (1955),  and  Wis- 
dom V.  Morris  Hardware  Co.,  151  Wash.  86,  274  Pac. 
1050  (1928).  Obviously,  the  pattern  of  "agency"  to 
which  resort  was  made  in  those  cases  does  not  fit  the 
quadric  relationship  between  plaintiff,  defendant,  phar- 
macy, and  doctor  herein. 

Of  course,  the  presently  existing  state  law  governs. 
28  use  1652 ;  Erie  R.  Co.  v.  Tompkins  (1938)  304  U.S. 
64,  58  S.Ct.  816,  82  L.ed.  1188.  And,  it  is  respectfully 
suggested  that,  although  this  Court  must  use  "its  best 
judgment"  of  what  the  Washington  Court  would  hold, 
absent  any  pronouncement  on  the  law  (Tavernier  v. 
Weyerhaeuser  Co.,  309  F.2d  87),  still,  this  rule  should 
not  obtain  where  the  law  has  been  jDronounced,  albeit 
criticized,  but  not  yet  overruled. 

B.   Evidence  of  the  Composite  Representation  Legally 
Negates  Express  or  Implied  Warranty 

Apart  from  a  clear  lack  of  privity,  is  the  complete 
picture  (using  only  appellee's  evidence,  together  Avitli 
admitted  and  uncontroverted  facts)  of  the  representa- 
tions, including  conditions,  qualifications,  and  recom- 
mendations for  use  of  the  product,  such  as  to  legally 
support  either  an  express  or  implied  warranty  in  this 
case  where  the  subject  matter  of  the  representations  is 
a  prescription  new  drug? 

Assuming  arguendo,  that  established  reliance  by  the 
doctor  is  reliance  by  the  patient,  let  us  first  examine  the 


(iihuittal  rcprisoiilatioiis  ///  /o/«>.  Dr.  MjIKt's  own  ti'sti- 
iiioliy  i-('\(';ils: 

As  to  his  lirst  iii('('liii«i-  w  illi  a  dclail  man  fdni^  sales- 
man )  (HI  Ft'luiiary  17,  1!M)(), 

"A.  1  am  not  loo  clear  as  to  what  was  said  at  the 
various  times  that  I  saw  the  detail  man  fi-(»m  Mer- 
rell,  hut  1  do  recall  that,  and  1  helieve  that  this  was 
on  Fehruary  IT,  IfKiO,  that  the  detail  man  int'oi-med 
me  ahout  this  druu:  ll>.'>t  was  ^oin^^  to  he  inti-(»dnced 
to  the  medical  woi-ld  that  would  he  u>ed  tn  lower 
the  hlood  cholesterol  and  I  helieve  that  this  was  on 
Fehiuar\  the  17th,  UKiO,  hut  I  am  not  certain  of 
this."  (tr.  (JS,  1. 1>5-G9, 1.  8) 

On  duly  12,  19ti(), 

"A.  Yes,  I  do  rememher  ahout  that.  Two  of  tlie 
detail  men  from  Merrell  came  in  this  day  and  they 
gave  me  a  hrochure  exj)laining  ahout  MKK/2f),  and 
we  discussed  this  medication  and  its  I'ole  in  lower- 
ing of  the  (diolesterol  metaholism  and  the  lowei-ing 
of  cholesterol,  and  they  si)oke  very  favorahly  of 
the  medication  and  certainly  then  sounded  like  a 
very  imi)ortant  thing."  (Tr.  Gl),  11.  ]r)-l>i>) 

On  that  occasion  the  doctor  was  delivered  Kxhihit  2 

(Tr.  70).  Animal  tests  were  not  discussed  on  either  of 

these  occasions  (Tr.  74). 

At  one  of  those  (\-irlier  ni<'i'tings  a])])ai"entl>'. 

"A.  They  told  me  that  as  far  as  their  knowledge 
was  concerned,  and  the  com])any  knowliMlge,  that 
this  drug  was  verv  free  of  toxic  oi-  side  efTects  and 
in  that  it  could  he'used  safely."  (Tr.  71.  11.  *_M)-23) 

The  doctor  next  saw  the  detail  man  on  Septemher  12, 
IDtil  and  descrihed  this  meeting  as  follows: 

"A.   I  think  that  this  was  Just  a  routine  <*all  and 


I  (ion 't  remember  what  was  discussed  except  that  I 
am,  I  don 't  recall  of  any  mention  of  any  side  effects 
from  MER/29,  and  I  know  every  time — I  am  gen- 
eralizing now,  but  every  time  I  did  see  the  Merrell 
man  we  did  discuss  the  effects  on  the  cholesterol 
and  agreed  that  it  was  effective  in  lowering  choles- 
terol to  a  certain  degree,  and  I  know  also  in  a  gen- 
eral way  that  I  always  asked  the  detail  man  about 
possible  side  effects."  (Tr.  82, 11.  2-11) 

Between  September  12,  1961  and  the  next  call  of  the 
detail  man  on  October  17,  1961,  one  of  the  doctor's  pa- 
tients brought  him  a  McCall's  magazine  article  (Ex.  5) 
which  mentioned  hair  and  skin  changes  in  connection 
with  MER/29  therapy  (Tr.  82-86).  At  the  October  17, 
1961  meeting  he  discussed  the  article  with  the  detail 
man,  believed  to  be  Mr.  Moberg,  and 

"He  told  me  to  his  knowledge  there  were  no  seri- 
ous side  effects  to  this  medication,  and  that  I  could 
prescribe  it  with  a  feeling  of  safety."  (Tr.  86,  11. 
12-15) 

At  the  final  meeting  testified  to,  December  12,  1961, 

"A.  I  think  our  conversation  had  been  very  simi- 
lar as  to  what  it  had  been  in  the  past:  MER/29 
was  a  safe  medication  to  take,  and  that  it  was  effec- 
tive." (Tr.  87, 11. 16-18) 

During  this  period  Dr.  Miller  remembered  receiv- 
ing literature  from  the  Merrell  Company  concerning 
MER/29. 

"Q.  (By  Mk.  Kelleher)  Had  you  up  to  this 
time  ever  gotten  any  communication  or  literature 
by  mail  or  telegraph  or  otherwise  directly  from 
the  company,  the  Merrell  Company,  concerning 
MER/29? 

"A.  Yes,  I  had. 
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"(J.  And  \vli;il  can  \  (Ui  ttll  us  alMuit  it  to  tin-  Im-s! 
it['  yoiir  rcrollcct ion  { 

"A.  1  don't  I'ccall  exactly  wlu-n  I  rccciviMl  tlii.s 
information,  luit  it  was  vci-v  <'n<'ouiaKinK.  the  re- 
ports oi'  tlie  use  of  tins  MKI{  L'!). 

"C^.   W'liat  form  was  the  eonnnuniration  .' 

"A.  1  don't  recall  for  sure."  (Tr.  S(),  1.  1!)-K7, 
1.5) 

'rhr(tiiu:hout  tile  parade  iA'  incdical  witnesses  tliei-e 
was  niiaiiinnty  (d'  (»|>inii'ii  nn  llic  pi-npdsitjon  tliat  no 
di'uu:  was  "safe."  \h-.  Millrr  ackiiowiedp-d  that  "all 
di-Uii's  have  potential  side  (d'feets  ..."  (Tr.  1(>(),  1.  1) 
and  felt  that  "...  any  side  effect  is  potent iall\-  sei'ious 
...  "  (Tr.  Ul',  1.  7). 

In  Fehruaiy  (d"  IfKiO  he  had  read  the  following  wi'it- 
ten  rei)reseiitation  :  "  It  is  condudi'd  that  MKH/29  is  an 
effective  dru<j:  for  lowering  serum  of  cholesterol  and 
irarrants  [urthi  r  inn  Ht'ujation^'  (Tr.  lUH,  11.  8-11)  (em- 
])  ha  sis  ours). 

In  July,  lf)()(),  more  than  tw(»  months  prior  to  pi*e- 
scribing  the  new  (\y\v^  for  a])pellee,  he  i-ead  an  ai'tide 
given  to  him  hy  the  detail  man  (d*  apjiellant  which  stated, 
among  other  things,  that,  "hmgei-  observations  in  a 
larger  .umcu})  of  patients  (idne  patients)  with  moi-e  de- 
tailed toxicity  tests  are  necessary  to  <  stuhlish  full//  the 
i(s(  (1)1(1  s(if(ti/  of  WVAx  IM)  in  coionaiy  artery  disease" 
(Tr.  170,  1.  1^1-171.  1.  1  )  (emphasis  ours). 

lie  read  information  in  wi'iting  hy  the  com]iany,  he- 
fore  lie  ])rescril»ed  the  diaig  which  stated. 
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''The  specific  site  of  action  of  MER/29  is  now 
known  to  be  betw^eeu  desmosterol  reported  to  be 
the  last  precursor  in  the  synthesis  pattern  and  cho- 
lesterol. Although  greater  than  normal  quantities 
of  desmosterol  can  be  qualitatively  shown  in  the 
liver  and  blood  of  animals  and  the  blood  of  human 
beings  treated  with  MER/29;  reduction  of  total 
steroid  suggests  little  accimiulation.  The  signifi- 
cance of  the  presence  of  this  substance  is  unknoioi 
and  speculative/'  (Tr.  182, 11.  20-25,  Tr.  183, 11. 1-7) 
(emphasis  ours) 


He  used  his  Physicians '  Desk  Reference  several  times 
a  day  (Tr.  141, 1.  2)  and,  in  respect  to  MER/29,  it  con- 
tained the  admonitory  words  that  "...  lifetime  effects 
are  unknown.  Periodic  examination  of  patients  on  pro- 
longed MER/29  is  therefore  recommended''  (Tr.  81, 
11.18-21). 

Dr.  Miller  had  known  appellee  a  long  time  (Tr.  107, 
1.  24),  it  was  important  that  he  know  his  patient's  psy- 
chological makeup  (Tr.  108, 1. 11),  he  had  spent  consid- 
erable time  with  him  on  amuial  physical  examinations 
in  the  past  (Tr.  109,  11.  8-9),  and  he  knew  appellee  w-as 
a  patient  who  de-emphasized  symptoms  (Tr.  127, 11. 7-9) , 
and  felt  that,  as  a  patient,  "he  really  (didn't)  com- 
plain enough"  (Tr.  127, 1.  4). 

Again, 

' '  I  think  that  he  w^ould  have  a  tendency  to  not  call 
the  physician  as  early  as  he  otherwise  might,  and 
perhaps  to  even  ignore  certain  symptoms  and  not 
discuss  them  at  all  unless  the  doctor,  unless  I  ask 
him  specifically  about  them."  (Tr.  128, 11.  8-22) 
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'I'lic  (Idcior  saw  appc'llc'i'  tw<»  times  in  IS  months  (Tr. 
Kil)! 

Kvt'ii  though  we  must  accord  to  a  pi-cvailiiij?  party's 
testimony  all  t'aNoi-aldc  inrciciiccs.  it  wnuM  seem  that 
wJKM'c  there  are  (uhnittcd  facts  which  dictate  a  neces- 
sary hj/itl  i-esult.  that  these  nthiiUhd  facts  may  not  he 
swejit   Ulidei'  the  iMli::. 

i  N'culiai'ly.  within  t  he  held  (d'  procript  inn  new  di-ngs, 
w  liei'e,  as  ln'ie,  1  he  alle<;-ed  repi'eseiilat  ioii  is  a  com  positc 
»d"  nral  and  wiitten  statenu'nts,  slionld  the  ti-iei-  )d"  fact 
he  pennilted  to  edit  those  statements?  Instead,  nmst  not 
the  Court  in  the  lirst  instance,  on  the  hasis  of  the  entire 
composite  representation,  inclndinii:  any  conditions, 
(|iialilieations  and  reconnnendations  for  use,  deteiMuine 
whether  the  evidence  at  hest  would  l(  i/nlhj  supi)ort  a 
tindinpj  of  either  express  or  implied  wai-rantyf 

(It  might  he  noted  here  that  the  Court  ))eh)w,  with  all 
(hie  respect,  seemed  disinclined  to  decide  sprcifindit/ 
the  (ipjfh'nihlc  lair,  hut  instead  furnished  the  jury  with 
an  ahnndance  of  ahstract  law  and  api)eared  to  ask  it  to 
deternnne  which  pai'ts  (d"  that  law  tit  the  facts  as  they 
found  thcni  — wliereas  usually  the  specitie  a])plicahle 
law  is  tirst  deti'i'unned  hy  the  <  nurt  and  tlu'  jury  simply 
determines  whether  the  facts  hy  them  found  tit  the  law 
(Tr.  IGGli.  11.  7-n,  l(i(il.  11.  I'll':),  loiis.  11.  T-IO)).-'"' 


-Hn  Lynch  v.  Oregon  Lumhcr  CV;.  (LA  Vth,  VXV)\  UK\  F.2fl  2a'i,  al  287. 
this  court  said  "this  instruction  clearly  illustrates  a  lack  of  separation 
between  law  and  facts."  And  sec  Decker  t.  Korth,  219  F.2d  7.)2. 
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We  earnestly  submit  that  the  ' '  conipusite ' '  represeii- 
tatious,  allegedly  relied  upon  under  Dr.  Miller's  own 
testimony,  admitted  and  uncontroverted  facts,  clearly 
shows  this  to  be  a  conditional  and  qualified  representa- 
tion which  as  a  matter  of  law  prevented  the  issues  of 
either  express  or  implied  warranty  from  jjroperly  be- 
ing submitted  to  the  jury. 

C.   Should  the  Usual  Implied  Warranty  of  Fitness  for  Use 
Be  Applied  to  Prescription  Drugs? 

A  prescription  drug  case  is  quite  sui  generis — far  dif- 
ferent from  the  case  where  a  manufacturer  concocts  an 
ineffective  conglomeration  of  herbs  and  passes  the  prod- 
uct off  as  an  arthritic  cure  {Research  Laboratories  v. 
U.  S.,  167  F.2d  410  (CA  9  Wash.)),  or  where  a  poison 
is  not  labeled  (Forney  v.  Sears,  153  Wash.  615,  280 
Pac.  56) ,  or  where  use  of  a  cosmetic  or  drug  sold  to  the 
general  public  results  in  harm  (Eshorg  v.  Bailey  Drug 
Co.,  61  Wn.2d  347,  378  P.2d  298).  Here,  the  fact  that  a 
doctor  is  prescribing  makes  a  difference.  Marcus  v.  Spe- 
cific Pharmaceuticals,  Inc.  (1958)  191  Misc.  285,  77 
N.Y.S.2d  508,  and  Wechsler  v.  Hoffman-LaRoche,  Inc. 
(1950)  99  N.Y.S.2d  588.  See  Magee  v.  Wyeth  Labora- 
tories, Inc.,  29  Cal.  Eptr.  322  (Cal.  App.  1963),  and 
Love  V.  Wolf,  38  Cal.  Rptr.  183  (1964). 

See  conunent  K  to  Sec.  402  A,  Restatement  of  Torts 
(2d).  (Also  79  A.L.R.2d  377,  et  seq.;  33  Tenn.L.Rev. 
323). 
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Tlic  law  n\'  W'.ishinp^ton  is  not  ostahlislicd  in  irspccl 
l(t  iir<  scripfioii  dni.Ljfs.  ri-nphctic  iiitcriUTtal  ion  may  Ik- 
iMM'cssaiy.  Cuojx  r  i\  Auu  ricnn  Airlines  (('A  Hd.  11)45) 
1  l!>  F.lM  ;;.V);  Tdviruiir  r.  WcijcrhacHscr  Co.,  :M)  F. 
L'.I  87. 

**  As  long  as  there  is  (li\-ei'sily  jurisdielimi.  'estimates' 
are  necessarily  all  that  federal  e(uiit>  e.-m  make  in  aseer- 
taiiunsj:  what  the  state  edurt  wnnld  lule  to  he  the  law." 
-M  f.  finstiee  Fiaid^liirler  ednenii-ini::  in  lit  nihurdf  r. 
rnl/f;jnii>hir  ( 'o.  ^\\)b{j)  3jU  l'.8.  at  2U!),  TU  S.(  't.  at  *J7!), 
lOU  L.ed.  at  208. 

What  are  the  ehies  t 

In  Gilc  V.  Kcnm  trick  Pnhlic  I!(>si>it(il,4H  Wn.2(l  771. 
•_'!)G  I  MM  662  (lf)5tj)  the  Washington  Court  held  that  a 
hreaeh  of  warranty  cause  of  action,  in  I'espect  to  an  al- 
leged '\sde"  of  hlood  to  a  patient  h\'  a  Imspital,  was 
properly  dismissed  hecause,  although  a  sj)ecitic  amount 
of  money  was  charged  the  patient,  this  was  an  item  fur- 
nislied  incidental  to  the  conti-act  of  service  between  the 
lio.spital  and  patient. 

Esbor(j  r.  limh //  Dru,)  Co.,  hi  W'n.Jd  ;;47,  ;;7S  I  Mid 
298,  may  be  helpful  although  the  product  was  non- 
])rescrip,tion. 

Too,  it  is  not  like]\-  the  \Vashington  Coui-t.  which  ]»i- 
oneei'efl  the  doctrine  of  imjdied  wari'anty  (d'  titness  in 
food  cases,  will  overlook  tlie  fact  that  the  juihlic  hrnlth 
was  the  compelling  inducement.  Corhnni  r.  MrDoudhl, 
2:5  Wn.2d  :>4S,  llil  l>.2d  .".O.")  (l!)4r))  at  ]).  :>r)4.  It  is  not  t(» 
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be  expected  that  the  Court  would  overlook  the  contribu- 
tion to  the  public  welfare  that  has  been  made  by  the 
producers  of  prescription  drugs.  We  respectfully  sug- 
gest that,  when  a  case  involving  prescription  drugs 
arises,  the  Washington  Court  might  well  be  reluctant 
to  extend  implied  warranty  to  this  narrow  field. 

Often  Federal  Courts,  in  the  absence  of  more  to  go 
on  resort  to  the  Restatement  of  the  Law  (e.g.,  Hodyea 
V.  Johnson  (W.D.  Va.  1943)  52  F.Supp.  488).  See  Re- 
statement of  Torts  (2d)  Sec.  402  A  (j  and  k). 

In  this  case  the  Restatement  is  not  applicable.  §  402A 
provides,  among  other  things : 

"(1)  One  who  sells  any  product  in  a  defective 
condition  unreasonably  dangerous  to  the  user  or 
consumer  or  to  his  property  is  subject  to  liability 
for  physical  harm  thereby  caused  to  the  idtimate 
user  or  consumer,  or  to  his  property,  if 

"(a)  The  seller  is  engaged  in  the  business  of 

selling  such  a  product,  and 
"(b)  It  is  expected  to  and  does  reach  the  user 
or  consumer  without  substantial  change  in 
the  condition  in  which  it  is  sold. ' ' 

The  product,  the  prescription  drug,  MER/29,  did 
not  reach  Mr.  Golden,  the  plaintiff,  without  substantial 
change  in  the  condition  in  which  it  was  sold  by  the 
maimfacturer,  Richardson-Merrell,  Inc.  The  druggist 
repackaged  it,  discarding  the  package  insert  that  had 
the  approval  of  the  Food  and  Drug  Administration. 
Furthermore,  the  appellee  failed  to  prove  that  the  drug 
was  defective  in  any  way.  Appellant  proved  the  con- 
trary (Tr.  1107-1115) 
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ARGUMEIVr  ON  SPIx:iI  IC  V HON  I\ 

Kxhihits  f>7-l(>-J.  lOS  dtal  witlj  judinotioiial  iiiat4'rial 
i»f  the  apitcllaiit.  Str<'inii>us  ohjcction  was  made  to  tlic 
introduction  (d"  tliesc  exhibits  on  tlic  j^rouiid  tliat  both 
tlic  i>resiTil)ing  doctor  and  tlic  detail  man  had  testitied 
and  yet  these  exhil)its  were  not  linked  np  with  any  eon- 
versiition  that  the  detail  man  had  with  the  doctor.  'I'here 
is  no  evidence  whatsoever  that  the  |irescril)inp  doctxir 
relied  on  any  of  them  {^'Vv.  ()8-87).  The  })rineii»al  ele- 
ments of  express  waiianty  are  an  atVirmation  of  a  fact 
oi"  j)roniise  In  the  seller  and  reliance  thereon  by  the 
huycr.  McDonald  Credit  Service,  Inc.,  v.  Church  (1956) 
49  Wn.C2d)  400;  Ml  P-Cid)  H)S2;Jefferf/  r.  II<ni,so,i 
(1952)  39  Wn.(2d)  855;  239  P.(2d)  34(j;  Eliiuson  v. 
WiJker  (1953)  42  \Vn.(2d)  473;  256  P.(2d)  298.  The 
introduction  of  these  exhibits  only  served  to  confuse 
the  jury  with  respect  to  the  issue  of  warranty. 

CONCLUSION 

It  will  be  noted  that  appellant  has  foregone  assign- 
ing error  to  excessiveness  of  the  $150,000.00  verdict. 
The  reasons  are  two-fold,  l^eing  as  objective  as  we  c^n, 
we  suspect  that  this  Court  mij^ht  well  feel  that  we  are 
arguing  about  excessiveness  from  api)ellant's  stand- 
point only — not  from  appellee's,  but  more  importantly, 
we  have  foregone  said  assignment  lest  it  detract  in  any 
way  from  the  sincerity  of  our  insistence  that  plain  error 
herein  exists. 

Although  not  clainnng  error  (»n  excessiveness,  but,  be- 


42 

cause  an  error  that  may  not  be  prejudicial  against  the 
backdrop  of  one  trial  may  be  prejudicial  in  another,  we 
feel  it  not  amiss  to  invite  the  Court's  observation  of  the 
necessarily  present,  but  nonetheless,  repulsion-inciting 
atmosphere  of  such  a  trial  with  the  claimant's  under- 
standable emphasis  on  laboratory  animal  testing  — 
where  the  appellant's  technicians  were  deliberately  kill- 
ing animals,  some  of  whom  were  dogs,  in  order  to  deter- 
mine lethal  dosage,  and  then  were  cutting  them  up  to  in- 
spect the  parts.  The  refinement  of  language  to  "termi- 
nation," dissection"  and  "autopsy"  can  hardly  be  ex- 
pected to  overcome  the  layman's  inherent  empathic  pro- 
clivities when  simple  ear-pulling  of  twin  beagles  has 
been  known  to  rattle  the  public 's  political  pulse. 

In  applying  the  law  to  the  issues  of  which  review  is 
respectfully  asked,  we  urge  a  studied  notice  of  the 
fundamental  distinction  between  the  sale  of  a  prescrip- 
tion drug  and  other  food  and  drug  articles  intended  for 
hiunan  consumption.  In  the  ordinary  sense  a  consumer  1 
cannot  buy  a  prescription  drug.  True,  these  are  avail- 
able to  men  who  are  highly  trained  in  the  health  sci- 
ences to  use,  subject  to  the  exercise  of  their  individual! 
judgments,  as  an  adjunct  in  the  treatment  of  various 
ailments.  In  exercising  that  judgment  the  doctor  knows 
that  he  is  not  making  use  of  a  substance  that  is  safe.] 


-^Indeed,  the  description  provided  by  statute  is  a  drug  "because  of  its 
toxicity  or  other  potentiality  for  harmful  effect,  or  the  method  of  its 
use,  or  the  collateral  measures  necessary  to  its  use,  is  not  safe  for  use  j 
except  under  the  supervision  of  a  practitioner  licensed  by  law  to  ad- 
minister such  drug;  .  . ." 
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llr  kiinws  tli;il  I  \'(  I'll  ( thiciil  druii  has  jHttt  utinl  side  ef- 
fects: tliat  il"  it  (lid  lint  affcrt  the  IkmIIIv  procpssos  it 
would  !)('  an  iiiiinciioiis  and  worthless  j)lac('l)(>.  The  \vv\ 
lunposc  (d"  niakinii:  t  lirir  sale  generally  illcj^al  is  because 
-iK'li  dnif^s  ai'f  not  sate."'  When  tlic  patient  jjoes  to  the 
pharmacy  with  a  "  w  rittcn  oidcr  (d'  liis  tloctor"  wliich  in 
effect  siiys,  "Please  furnisii  to  my  i)atieiit  30  capsules 
of  MKH  29 — p:ive  him  written  instructions  to  take  them 
in  this  manner — ^lie  will  j»ay  t'oi-  tlicm,"  certainly  it  is 
nothing  that  the  patient  says  that  makes  a  contract  of 
sale.  In  effect,  this  is  part  of  the  pliij.sician's  treatment 
of  the  patient. 

When  this  is  understood,  it  is  not  at  all  strange  to  find 
proverbially  "litigation-reluctant"  doctors  chanieleoni- 
cally  becondng  almost  advocates  of  their  patient's  cause 
in  this  type  of  case. 

Courts,  of  course,  are  quite  aware  that  the  liberaliza- 
tion of  the  law  in  the  field  of  products  liability  was  to 
better  the  balance  between  consumer  and  manufacturer, 
j^ut  the  ever-steadying  hand  of  the  judiciary  well  knows 
that  one  does  not  right  a  listing  boat  by  overloading  the 
other  side.  The  carte  blanche  enjoyed  by  api)ellee  be- 
low did  not  accord  with  justice. 

Courts  well  know  the  ease  with  which  one  may  point 
a  linger  and  shout,  "  Vou  should  have  known!"  But 
does  not  pointing  it  so  quickly  appear  unbecomingly 
captious  of  those  members  of  a  profession  which  has  so 
recently  borne  the  cross  of  having  blinded  so  many 
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thousands  of  our  country's  pre-mature  babies  ?  And  this 
done  quite  innocently,  under  approved  therapy,  where 
the  ^' toxic' ^  substance  Avas  just  plain  oxygen.^^ 

The  query  is  posed :  Is  it  fair  that  the  full  responsi- 
bility be  borne  by  the  manufacturer  for  the  harm  that 
results  from  a  "medically  sought  after"  bio-chemical 
process  within  the  human  body"?  In  the  instant  case  no 
one  has  ever  contended  that  there  was  a  single  thing 
unwholesome  or  adulterated  about  MER/29 — indeed, 
this  "was  just  what  the  doctor  ordered."  Appellant  re- 
sponded to  a  demand  for  an  unadulterated  drug  that 
would  lower  cholesterol.  Eichardson-Merrell  developed 
just  that — it  worked.  Unfortunately,  the  artificial  re- 
duction of  cholesterol  in  certain  patients  is  harmful. 

The  foregoing  considerations  have  been  made,  and 
this  Court's  attention  invited  to  them  at  the  risk  of  be- 
ing accused  of  "jury  argument,"  only  because  we  ear- 
nestly feel  that  "products  liability"  law  as  applied  to 
prescription  drugs  still  sails  an  unchartered  sea — and 
certainly  some  policy  observations  are  proper. 

It  is  a  matter  of  conmion  knowledge  that  the  amend- 
ment of  mortality  tables  upward,  the  conquering  of  for- 
merly fatal  diseases,  the  enjoyment  of  vastly  better 
health  by  the  general  public  has  in  no  small  part  been 
by  the  contributions  to  medicine  of  new  drugs — ^by  just 

-^This  reference  to  ''retro-lental  fibroplasia"  is  dehors  the  record,  but 
was  a  matter  of  public  news:  e.g.  See  N.Y.  Times,  May  2,  1954,  Sec. 
IV,  p.  9.  col.  5;  Sept.  23,  1954,  page  41.  col.  7;  Sept.  26,  1954,  Sec. 
IV,  p.  9,  col.  6. 
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surh  maimfactiiicrs  as  appellant.  Dread  (liscascH  yet 
hold  out  tlw'ii-  dare.  Thrv  will  Ik'  coiKiucred.  Health  is 
l)ei-haps  the  most  rnndaiiieiital  ingredient  in  public  wel- 
fart'.  l^fforts  tiiat  ha\t'  been  so  inagnitieently  ameliora- 
tive in  the  past  should  not  be  unnecessarily  hanjpered  in 
the  future — nor  should  the  average  citizen  be  penalized 
i)y  increased  drug  prices  because  of  an  unwarranted 
liberalization  of  the  law  respecting  this  type  of  manu- 
facture. We  must  guaid  against  ^'cutting  off  our  nose 
to  spite  our  face."  We  suggest  that  the  syllogi.stic  argu- 
ment that,  because  the  law  has  properly  seen  fit  to  clear 
of  legal  obstacles  the  path  to  the  door  of  those  who 
manufacture  articles  for  personal  human  consumption 
— and,  because  a  prescription  drug  is  an  article  for  hu- 
man consumption,  an  e(iually  clear  path  should  be 
opened — bears  the  closest  scrutiny. 

The  purpose  luul  orijjin  of  legal  princii)les  should  be 
ever  borne  in  mind. 

We  are  reminded  of  what  the  Washington  St<nte  Su- 
])reme  Court,  a  ])ioneer  in  the  extension  of  manufac- 
turer's liability,  said  in  Cochran  v.  McDonald,  23  Wn. 
'2d  348,  161  P.2d  305  (1945)  at  p.  3;34: 

"When  oui-  food  cases  are  critically  examined, 
it  will  be  found  that  the  rules  ])r(^nounced  in  them 
are  exce])tions  to  the  general  rule  of  the  law  of 
sales.  The  ])osition  taken  was  justified  on  the 
ground  that,  when  such  an  article  as  food  for  hu- 
man consum})tion  is  considered,  a  (juestion  of 
h((iUh  is  involved,  and  public  polici/  and  the  cndn 
of  social  justice  demand  a  rule  he  applied  that  will 
aid  in  the  protection  of  h( (tlth." 
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Can  the  public  health  best  be  aided  (where  prescrip- 
tion drugs  are  involved)  by  anything  less  than  a  strict 
and  careful  application  of  the  law  of  proximate  cause, 
of  fraud  and  of  warranty  *?  We  most  earnestly  urge  such 
application.  In  so  doing  we  are,  of  course,  respectfully 
asking  only  for  justice. 

Respectfully  submitted, 

Geoege  H.  Bovingdon 
Attorney  for  Appellant. 

Orvin  H.  Messegee. 
Of  Counsel. 
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Sherwood  E.  Silliman 
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APPENDIX   A 
§  [i33.    New  «lru^f% — NcTOHHily  of  cffeolive  application 

(a)  No  person  shall  iiitrnducc  <>r  dcliNci-  for  intro- 
duction into  int<'rstat«'  coniincicc  any  new  drug,  unless 
an  ai>plication  liU'd  pnisuant  to  suljst'ction  (h)  of  this 
section  is  clTcctive  with  i-cspect  to  such  drug. 

Filing  appliratioii;  coiit<Mit.s 

(b)  Any  person  may  lih'  witli  tlic  Secret<ii-\'  an  ap])li- 
cation  with  respect  to  any  drug  subject  to  tlic  juovi- 
sioiis  of  subsection  (a)  of  this  section.  Such  i)erson  shall 
submit  to  the  Secretary  as  a  part  of  the  application  (1) 
full  reports  of  investigations  wliich  liave  been  made  to 
show  whether  or  not  such  drug  is  siife  for  use;  (2)  a 
full  list  of  the  articles  used  as  components  of  such  drug; 

(3)  a  full  statement  of  the  composition  of  such  drug; 

(4)  a  full  description  of  the  methods  used  in,  and  the 
facilities  and  controls  used  for,  the  manufacture,  pro- 
cessing, and  packing  of  such  drug;  (5)  such  siunples  of 
such  drug  and  of  the  articles  used  as  components 
thereof  as  the  Secretiiry  may  require;  and  (6)  speci- 
mens of  the  labeling  proposed  to  be  used  foi-  such  drug. 

Effective  date  of  application 

(c)  An  application  provided  for  in  sul)section  (b)  of 
this  section  shall  become  effective  on  the  sixtieth  day 
after  the  filing  thereof  unless  ])rior  to  such  day  the  Sec- 
letary  by  notice  to  the  a})pli<'ant  in  writing  postpones 
the  effective  date  of  the  a])])lication  to  such  time  (not 
more  than  one  Innidi-ed  and  eiij^htv  davs  after  the  tiling 
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thereof)  as  the  Secretary  deems  necessary  to  enable 
him  to  study  and  investigate  the  application. 

Grounds  for  refusing  application  to  become  effective 

(d)  If  the  Secretary  finds,  after  due  notice  to  the 
applicant  and  giving  him  an  opportunity  for  a  hearing, 
that  (1)  the  investigations,  reports  of  which  are  re- 
quired to  be  submitted  to  the  Secretary  pursuant  to 
subsection  (b)  of  this  section,  do  not  include  adequate 
tests  by  all  methods  reasonably  applicable  to  show 
whether  or  not  such  drug  is  safe  for  use  under  the  con- 
ditions prescribed,  recommended,  or  suggested  in  the 
proposed  labeling  thereof;  (2)  the  results  of  such  tests 
show  that  such  di'ug  is  unsafe  for  use  under  such  condi- 
tions or  do  not  show  that  such  drug  is  safe  for  use  under 
such  conditions ;  (3)  the  methods  used  in,  and  the  facili- 
ties and  controls  used  for,  the  manufacture,  processing, 
and  packing  of  such  drug  are  inadequate  to  preserve  its 
identity,  strength,  quality,  and  purity ;  or  (4)  upon  the 
basis  of  the  information  submitted  to  him  as  part  of  ■ 
the  application,  or  upon  the  basis  of  any  other  informa- 
tion before  him  with  respect  to  such  drug,  he  has  insuffi-  ■ 
cient  information  to  determine  whether  such  drug  is 
safe  for  use  under  such  conditions,  he  shall,  prior  to  the 
effective  date  of  the  application,  issue  an  order  refusing 
to  permit  the  application  to  become  effective. 

Suspension  of  effectiveness  of  application 

(e)  The  effectiveness  of  an  application  with  respect 
to  any  drug  shall,  after  due  notice  and  opportunity  for 


lioarinp  tn  tlir  .iiiplicml.  I>\  nnirr  nf  tin-  Smctaix-  In- 
sus])en(l('(l  ir  tlic  Sccrdaiy  linds  (1  )  lli.-it  clinical  expe- 
rience, tests  \)\  new  nictlKKJs.  ov  tests  hy  methods  i»(>t 
(ItHMiied  iH'asonaMy  ai)plicai>lc  wlieii  sucli  ap[»licatinii 
Ix'caine  effective  slmw  that  such  diiif^  is  iiiisafr  for  iis(» 
under  the  t'oiiditions  of  use  upon  tlie  basis  (d'  which  the 
ai){>lication  hecanie  ctVt ct  i\-e.  ny  {'2)  that  I  he  a|)plic;it  ion 
contains  any  untrue  statement  (d'  a  material  fact.  'I'he 
order  shall  state  the  lindings  upon  whiidi  it  is  l)as«'d. 

Rrvoi'alioii  <»f  order  refusing  effectiveness 

(f)  An  i>n\i'y  ict'iising  to  permit  an  ai)plieation  with 
respect  to  any  dru^  to  heeoine  effective  shall  be  revoked 
whenever  the  Secretary  iinds  that  the  facts  so  recpiire. 

Service  of  orders 

(g)  Orders  of  the  Secretary  issued  under  this  sec- 
tion shall  be  served  (1)  in  person  hy  any  officer  or  em- 
l)loyee  of  the  J)e})artnient  desigiinted  hy  the  Secre- 
tai-y  or  (2)  hy  mailing  the  older  hy  registered  mail  or 
hy  certified  mail  addressed  to  the  ai)plicant  or  respon- 
dent at  his  last-known  address  in  the  records  of  the 
Secretary. 

Appeal  from  order 

(h)  An  api)eal  may  he  taken  hy  the  applicant  from 
an  order  of  the  Secretary  refusing  to  i)ermit  the  appli- 
cation to  become  eff«'ctive,  oi'  susjK'nding  the  effective- 
ness of  tlu'  a])i>lication.  Such  a])i)eal  shall  be  taken  ])y 
tiling  in  the  distj-ict  couit  of  the  United  States  within 
any  distiict  wherein  such  applicant  i-esides  or  has  liis 
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principal  place  of  business,  or  in  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia,  within  sixty 
days  after  the  entry  of  such  order,  a  written  petition 
praying  that  the  order  of  the  Secretary  be  set  aside.  A 
copy  of  such  petition  shall  be  forthwith  served  upon 
the  Secretary,  or  upon  any  officer  designated  by  him  for 
that  purpose,  and  thereupon  the  Secretary  shall  cer- 
tify and  file  in  the  court  a  transcript  of  the  record  upon 
which  the  order  complained  of  was  entered.  Upon  the 
filing  of  such  transcript  such  court  shall  have  exclusive 
jurisdiction  to  affirm  or  set  aside  such  order.  No  objec- 
tion to  the  order  of  the  Secretary  shall  be  considered  by 
the  court  unless  such  objection  shall  have  been  urged 
before  the  Secretary  or  unless  there  were  reasonable 
grounds  for  failure  so  to  do.  The  finding  of  the  Secre- 
tary as  to  the  facts,  if  supported  by  substantial  evi- 
dence, shall  be  conclusive.  If  any  person  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence,  and 
shall  show  to  the  satisfaction  of  the  court  that  such  ad- 
ditional evidence  is  material  and  that  there  were  reason- 
able grounds  for  failure  to  adduce  such  evidence  in  the 
proceeding  before  the  Secretary,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Secre- 
tary and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.  The  Secretary  may  modify  his  findings  as 
to  the  facts  by  reason  of  the  additional  evidence  so 
taken,  and  he  shall  file  with  the  court  such  modified 
findings  which,  if  supported  by  substantial  evidence. 
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shall  ln'  coiu'lusiv*',  .iiid  jiis  rrrnmmriidations,  if  any, 
tor  the  sotting  aside  (d"  liic  original  order.  The  jud^nciit 
and  deci'ee  of  the  (•(•ml  atlirinin^  or  setting;  aside  any 
sueli  Older  (d'  the  Secictaiy  shall  he  linal,  suh.jeet  to  re- 
view as  provided  in  sections  li'J"),  'AHi,  and  MIT  (d'  'i'itle 
28,  as  anieiKJed,  and  in  section  7,  as  amended,  (d'  the 
Aet  entitled  "An  Act  to  estahlisli  a  Conil  (d"  A|)|teals  for 
tile  District  (d"  ( 'ohniiltia,"  a|»|»ro\cd  h'ehrnary  !>,  189IJ. 
The  eoniMieneeiiient  of  |ti'ocee(liiiic>  undei'  tins  suhsee- 
tion  sliall  not.  nnless  six'eilieally  ordered  l»\  the  cdurt, 
to  the  eoutrary,  oi)erate  as  a  st<iy  of  the  Secretary's 
order. 

Elxeniptioii  of  dru^s  for  research 

(i)  The  Secretary  shall  i)roniulgate  regidations  for 
exempting  from  the  operation  of  this  section  drugs  in- 
tended solely  foi-  investigational  use  by  experts  quali- 
fied by  scientific  training  and  experience  to  investigate 
the  safety  of  drugs.  June  25, 1938,  c.  675,  §  505,  52  Stat. 
1052;  1940  Reorg.  Plan  No.  IV,  §  12,  eff.  June  30,  1940, 
5  F.R.  2422,  54  Stat.  1237  ;  dune  25, 1948,  c.  646,  §  32(b), 
62  Stat.  991;  May  24,  1949,  c.  139,  §  127,  63  Stat.  107; 
1953  Reorg.  Plan  No.  1,  §§  5,  8,  eff.  Apr.  11,  1953,  18 
F.R.  2053,  67  Stat.  631;  dnne  11,  19(J().  Puh.  L.  8(>-507, 
§1(18),  74  Stat.  201. 
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NO.      2  1115 

IN  THE    UNITED  STATES  COURT   OF   APPEALS 

FOR    THE   NINTH   CIRCUIT 

CAYETANO  JOHN  REYES, 

Appellant, 
vs. 
UNITED   STATES   OF   AMERICA, 

AppeUee. 


APPELLEE'S   BRIEF 


JURISDICTIONAL  STATEMENT   AND 
STATEMENT   OF   THE   CASE 


The  appellant,  Cayetano  John  Reyes,  was  indicted  on 
January  5,  1966,  by  the  Federal  Grand  Jury  for  the  Southern 
District  of  California,    Central  Division.   —' 

This  indictment,   which  consisted  of  one  count,   charged 
appellant  with  the  robbery  of  a  national  bank  by  force,   violence, 
and  intimidation,    in  violation  of  Section  2113(a)  of  Title  18,    United 
States  Code  (C  T.    2]. 

Appellant  was  arraigned  and  entered  a  plea  of  not  guilty  as 


l_l  C.T.2;     "C.  T.  "  refers  to  Clerk's  Transcript  of 

Proceedings. 

1. 
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charged  in  the  indictment,   on  January  17,    1966  (C.  T.    3). 

Trial  to  a  jury  commenced  on  February  7,    1966,   with  the 
Honorable  Roger  D.    Foley,    United  States  District  Judge,   presiding 
[C.  T.    20].     On  February  8,    1966.   the  jury  returned  a  verdict  of 
guilty  as  charged  in  the  indictment  [C.  T.    19,    21]. 

On  April  1,    1966,   Judge  Foley  sentenced  appellant  to 
imprisonment  for  a  period  of  ten  years  [C.  T.    22]. 

Notice  of  appeal  was  filed  on  April  1 1 ,    1966  [CT.    23-24], 
and  permission  to  proceed  in  forma  pauperis  was  granted  on 
April  25.    1966  [C  T.    25]. 

The  District  Court  had  jurisdiction  of  the  cause  under 
Title  28,    United  States  Code,   Sections  3231  and  3237. 

This  Court  has  jurisdiction  under  Sections  1291  and  1294, 
Title  28,    United  States  Code. 


II 
STATEMENT   OF   FACTS 

On  June  11,    1965,   the  Bank  of  America,    Wabash-Sentinel 
Branch,    in  Los  Angeles,    California,   a  national  bank  and  a  member 
bank  of  the  Federal  Reserve  System  whose  deposits  were  insured 
by  the  Federal  Deposit  Insurance  Corporation,   was  robbed  by  a 
man  who  claimed  to  be  carrying  a  gun  and  a  gas  bomb  [R.  T.    20-28, 
102].2/    This  bandit  plundered  the  bank  of  $2,  155.  00  [R.  T.    32]. 


2/  "R.  T.  "  refers  to  Reporter's  Stenographic  Transcript. 


In  making  his  escape,   however,   the  robber  left  the  holdup 
note  with  his  victim  teller,    Miss  Carmen  Sicre,   and  at  the  trial 
both  the  handwriting  and  fingerprints  on  the  note  were  identified 
as  belonging  to  appellant,   Cayetano  John  Reyes  [R.  T.    56,   74). 

In  the  month  prior  to  the  robbery,   an  acquaintance  of 
appellant,   one  Gilbert  Sandoval,   had  a  conversation  with  the 
appellant  during  which  one  Mario  DeSantiago  was  present,   wherein 
appellant  Reyes  told  Sandoval  that  Reyes  needed  money,   and  asked 
Sandoval  to  "pull"  a  bank  robbery  with  him  [R.  T.    77-78]. 

A  subsequent  conversation  took  place  in  the  first  or  second 
week  of  June,   again  at  Sandoval's  apartment,   and  during  which 
Mario  DeSantiago  was  again  present,   along  with  appellant  Cayetano 
Reyes  and  his  younger  brother,   Fernando  Reyes.     At  this  time 
appellant  Reyes  told  Sandoval  that  the  appellant  "wanted  to  go  pull 
a  robbery"  on  Atlantic  Blvd.    in  East  Los  Angeles  [R.  T.    79]. 

Appellant  returned  later  that  day  and  told  Sandoval  that  he 
had  decided  to  rob  the  bank  on  Wabash  instead  of  the  one  in  East 
Los  Angeles  [R.  T.    81].     Appellant  held  some  withdrawal  slips  upon 
which  he  proposed  to  write  "a  threatening  note"  [R.  T.    81].     After 
writing  a  note  which  was  approved  by  his  brother  Fernando,   and  by 
Mario  DeSantiago,   appellant  showed  the  note  to  Sandoval  [R.  T.   81). 
This  was  the  note  which  was  subsequently  used  in  the  bank  robbery 
[R.T     81-82]. 

Appellant,   together  with  Fernando  Reyes  and  Mario  DeSan- 
tiago,   left  Sandoval's  apartment  about  2:30  P.  M.    [R.  T.    82]  and 
sometime  between  3:00  and  3:30  that  afternoon,  Sandoval  drove 

3. 


past  the  Bank  of  America  on  Wabash,   where  he  saw  a  scurry  of 
police  cars  and  police  officers  rushing  to  the  bank  (K.T.    83). 

That  evening,   appellant  denied  to  Sandoval  that  he  robbed 
the  bank  [R.  T.    84].     However,   Sandoval  had  a  subsequent  conver- 
sation with  appellant  wherein  appellant  admitted  that  he  had  indeed 
committed  the  looting,   and  he  proceeded  to  give  Sandoval  $75  of  a 
$150  debt  which  appellant  previously  owed  Sandoval  [K.  T     85-86). 

At  the  trial,    the  defense  called  appellant's  wife,    Barbara 
Mae  Reyes,   as  its  first  witness.     Mrs.    Reyes  testified  that  her 
husband  had  been  using  narcotics  heavily  up  until  the  time  of  his 
arrest  [R.T.    120-121.    124-125].     Appellant  supported  her  and  the 
children  by  selling  narcotics  [R.  T.    129],    up  until  the  month  of 
June  when,    "all  of  a  sudden  we  weren't  getting  any  more  money 
from  what  he  was  selling,    and  I  do  know  he  didn't  have  any  money 
at  that  time  because  we  were  borrowing  from  his  Mom"  [R.  T.    127] 

Sometime  on  the  afternoon  of  June  11,   the  appellant  gave 
his  wife  a  fifty-five  dollar  ring  set  [R.  T.    129,    139]. 


4. 


Ill 

ARGUMENT 

THE    HOLDUP   NOTE.    THE    PHOTOGRAPH 
OF    THE    HOLDUP   NOTE,    AND   THE    EN- 
LARGEMENT   MADE   OF   THE    PRINTING 
ON   THE    HOLDUP   NOTE.    WERE   ALL 
PROPERLY    RECEIVED   INTO    EVIDENCE. 


A.  THERE    WERE   SUFFICIENT   FACTS 

TO   ESTABLISH   A    PRIMA   FACIE 
SHOWING   OF   THE    HOLDUP   NOTE'S 
IDENTITY.    WITHOUT    PRODUCING 
EVERYONE      IN   THE   CHAIN   OF 
CUSTODY. 


Government's  Exhibit  No.    1  was  a  Bank  of  America  with- 
drawal slip  from  the  Wabash  and    Sentinel     Branch,   upon  which  the 
following  words  were  hand  printed:    "This  is  a  hold  up  act  natural 
.    .    .    Have  a  gas  bomb  and  gun  .    .    .    Don't  make  me  use  it.  " 

The  bandit  left  this  note  with  the  victim  teller,   Carmen 
Sicre,   who  turned  it  over  to  the  manager,    Mr.    Frank  L.    Russoe 
[RT.    25-26,    31].     Manager  Russoe  gave  the  note  to  Sgt.    Lloyd  G. 
Neal  of  the  Los  Angeles  Police  Department  [R.  T.    33],   who 
retained  it  until  booking  the  note  into  evidence  on  June  11.    1965,   at 
the  Central  Division  Property  Section  [R.  T.    35]. 

Mr.    James  Watson,   Senior  Photographer  for  the  City  of 
Los  Angeles  assigned  to  the  Criminalistic  Section  of  the  Los  Angeles 
Police  Department,    received  the  note  from  a  Sgt.    Massaro  of  the 
latent  fingerprint  section,   and  photographed  it  in  its  natural  state 
[R.T.    42],    before  turning  it  over  for  chemical  analysis  to  bring 
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out  the  fingerprints  (R.  T.   43]. 

This  photograph  of  the  original  note  became  Government's 
Exhibit  No.    1-A,   and  was  identified  by  both  the  victim  teller  and 
the  photographer  as  being  the  photograph  of  the  original  holdup 
note  (R.  T.    24,43]. 

An  enlargement  of  the  hand-printing  found  on  the  holdup 
note  [Government's  Exhibit  No.    1]  was  made  from  the  photograph 
of  the  holdup  note  [Government's  Exhibit  No.    1-A],   and  this 
enlargement  was  received  into  evidence  as  Exhibit  No.    6  {R.  T.    74] 

Appellant  contends  that  because  "Sergeant  Massaro  was 
never  called  as  a  witness  by  the  government  in  this  case  to  testify 
regarding  his  handling,   possession,   custody,   and  processing"  of 
the  holdup  note,    neither  the  holdup  note,   the  photograph  of  the 
holdup  note,    nor  the  enlargement  of  the  printing  on  the  holdup  note 
[Government's  Exhibits  Nos.    1,    1-A,   and  6]  should  have  been 
received  into  evidence. 

Continuous  custody  is  certainly  not  the  exclusive  way  that 
identity  can  be  proved.     In  the  case  of  fungible  goods,  for  example, 
heroin,   it  may  be  an  effective  means  of  showing  that  the  evidence 
used  at  trial  is  the  same  substance  that  was  connected  with  the 
offense.     But  where  the  evidence  is  as  unique  and  identifiable  as  a 
hand-printed  holdup  note,    continuous  custody  would  hardly  be 
required. 

As  Wigmore  says,    in  2  Evidence  (3rd  Ed.  )  Section  411: 
"Where  a  certain  circumstance,   feature,   or 

mark,    may  commonly  be  found  associated  with  a  large 
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number  of  objects,   the  presence  of  that  feature  or 
mark  in  two  supposed  objects  is  little  irulicntion  of 
their  identity  because,   on  the  general  principle  of 
Relevancy  (ante  §31),   the  other  conceivable  hypo- 
theses are  so  numerous,    i.  e.  ,   the  objects  that 
possess  that  mark  are  numerous  and  therefore  any 
two  of  them  possessing  it  may  well  be  different. 
But  where  the  objects  possessing  the  mark  are  only 
one  or  a  few,   and  the  mark  is  found  in  two  supposed 
instances,   the  chances  of  the  two  being  different  are 
'nil'  or  are  comparatively  small.  "    [Emphasis  added.  ] 

Before  a  physical  object  connected  with  the  commission  of 
a  crime  may  properly  be  admitted  in  evidence  there  must  be  a 
showing  that  it  is  the  same  object  which  was  so  involved  in  the 
crime.     This  determination  is  to  be  made  by  the  trial  judge. 
Factors  to  be  considered  in  making  this  determination  include  the 
nature  of  the  article,   the  circumstances  surrounding  the  preserva- 
tion and  custody  of  it,   and  the  likelihood  of  intermeddlers  tamper- 
ing with  it.     The  trial  judge's  determination  that  the  showing  as  to 
identification  is  sufficient  to  warrant  reception  of  an  article  into 
evidence  may  not  be  overturned  except  for  a  clear  abuse  of 
discretion.     Gallego  v.    United  States,    276  F.  2d  914,    917(9Cir. 
1960). 

Once  the  trial  judge  is  satisfied  that  a  prima  facie  showing 
has  been  made,   the  evidence  may  be  admitted,   even  though  every 
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custodian  has  not  been  produced,  and  the  ultimate  issue  of  identi- 
fication is  then  left  to  the  jury.  Burris  v.  American  Chickle  Co.  , 
120  F.  2d  218  (2  Cir.    1941). 

Therefore,   the  issue  in  this  case  is  whether  there  were 
sufficient  facts  to  establish  a  prima  facie  connection  and  identity 
between  these  exhibits  and  the  holdup  note  used  in  the  bank  robbery, 
without  the  testimony  of  Sgt.    Massaro. 

In  this  case  there  exists  a  plethora  of  uncontradicted  facts 
concerning  the  identity  of  the  holdup  note.     The  victim  teller,   the 
Bank  Manager,   and  Police  Sergeant  Neal,   all  identified  Mr. 
Watson's  photograph  of  the  holdup  note,    Exhibit  No.    1 -A  [R.  T.    43], 
as  being  a  photograph  of  the  holdup  note  used  in  the  robbery  [R.  T. 
24,    31,    35].     Gilbert  Sandoval  testified  that  Exhibit  1-A  was  a 
photograph  of  the  note  he  had  watched  appellant  write  and  had 
heard  appellant  say  he  was  going  to  use  in  his  robbery  of  the 
Wabash-Sentinel       Branch  of  the  Bank  of  America,   on  the  same 
afternoon,   a  robbery  which  appellant  later  admitted  perpetrating 
[R.  T.    81-82,    85];    and  there  was  no  indication  that  the  note  was 
ever  out  of  Police  custody.     Sergeant  Neal  testified  that  the  note 
was  signed  into  Property  Division  and  "from  that  time  on  Property 
Division  assumes  complete  control  of  the  evidence.  "  [R.  T.    35-36). 

It  is  submitted,   therefore,   that  the  trial  court  was  pre- 
sented with  sufficient  facts  to  establish  a  prima  facie  connection 
and  identity  between  these  exhibits  and  the  holdup  note  used  in  the 
bank  robbery,   without  the  further  testimony  of  one  of  the  policemen 
who  had  had  possession  of  the  note.   Sergeant  Massaro.     Burris  v. 
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American  Chickle  Co.  ,    supra. 


B.  THE   KECOHD   DISCLOSES    NO 

HEARSAY   TESTIMONY   OF 
SERGEANT    MASSARO. 


Appellant  also  contends  that  "by  the  denial  of  the  right  of 
confrontation  with  Sergeant  Massaro  and  the  admission  of  this 
evidence,    Exhibits  #1  and  #1-A,   the  court  allowed  inadmissible 
hearsay  testimony.  "    [Appellant's  Opening  Brief,   p.    20].     Nowhere 
does  appellant's  brief  set  out  any  hearsay  testinnony  of  Sergeant 
Massaro  which  allegedly  was  erroneously  admitted,    nor,    indeed, 
does  appellee's  search  of  the  record  disclose  the  existence  of  any 
such  testimony. 

Appellant  states  that  "that  portion  of  the  evidence,   namely 
the  latent  fingerprints  obtained  by  chemical  reaction  performed  by 
Sergeant  Massaro  amounted  to  admission  of  hearsay  evidence  and 
is  inadmissible  as  stated  above.  "  [Appellant's  Opening  Brief,   p.    21]. 

There  was  no  evidence  in  the  trial  court  that  Sergeant 
Massaro  performed  any  chemical  tests.     The  only  mention  of 
Sergeant  Massaro  was  that  the  photographer.    Mr.    Watson, 
received  the  holdup  note  from  Massaro  in  its  natural  state  [R.  T.  42], 
and  after  photographing  it,   gave  it  "to  some  other  member  of  the 
staff  there  in  the  laboratory  for  chemical  treatment  to  bring  out  the 
fingerprints.  "  [R.  T.    43].     Mr.    Watson  further  testified  that  the 
chemical  treatment  was  performed  to  Watson's  own  knowledge  [R.  T. 
43].     There  was  never  any  testimony  that  Sergeant  Massaro  conducted 

9. 


any  chemical  tests. 

Additionally,    it  should  be  noted,    nowhere  does  the  record 
disclose  any  request  by  appellant  for  a  subpoena  to  issue  that  would 
bring  Sergeant  Massaro  to  court.     There  never  was  a  request  for  a 
continuance,   by  appellant,   so  that  Sergeant  Massaro's  testimony 
could  be  elicited.     Nor  is  there  any  indication  that,   had  appellant 
requested  the  presence  of  Sergeant  Massaro,   the  request  would 
have  been  denied. 


IV 

CONCLUSION 

A  review  of  the  record  indicates  no  error  prejudicial  to  the 

rights  of  appellant  and,   accordingly,   the  judgment  below  should  be 

affirmed. 

Respectfully  submitted, 

JOHN   K.     VAN   de   KAMP, 
United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.    S.   Attorney, 
Chief,   Criminal  Division, 

WILLIAM  J.    GARGARO,   JR.  , 
Assistant  U.   S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,   I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,   and  that,    in  my  opinion,   the 
foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/    William  J.    Gargaro,   Jr. 

WILLIAM   J.    GARGARO.    JR 

Assistant  U.    S.    Attorney 
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BRIEF  OF  AMICUS  CUr:lAE  ON  BEri/.Lf  OF 
CALIFORNIA  BANKERS  ASSOCIATION  IN 
SUPPORT  OF  APPELLANT,  SADIE  KATZ 


TO  THE  HONORABLE  JUDGES  OF  THE  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT: 

This  brief  is  filed  by  California  Bankers 
Association  as  amicus  curiae,  by  their  attorneys,  Morrison, 
Foerster,  Holloway,  Clinton  &  Clark,  in  support  of 
appellant  Sadie  Katz,  pursuant  to  written  consent  of  both 
the  appellant  and  the  appellee,  filed  herewith. 


INTEREST  OF  CALIFORNIA  BANKERS  ASSOCIATION 

California  Bankers  Association  is  a  trade  organization 

composed  of  all  193  banks  and  trust  companies  in  the  State  of 
California.   Members  of  the  association  are  actively  engaged 
in  serving  as  trustees  under  inter  vivos  trusts  created  with 
community  property  by  California  residents  for  the  benefit  of 
themselves  and  their  families.   Revocable  inter  vivos  trusts 
are  becoming  increasingly  popular  in  estate  planning,  both 
because  of  the  continuity  of  management  provided  during  and 
after  the  settlors'  lifetimes  and  because  the  necessity  of 
probate  may  be  reduced  or  eliminated. 

Normally,  where  a  trust  is  established  with 
community  property,  the  settlors  (the  husband  acting  for 
his  wife  and  himself  as  manager  and  controller  of  the  community, 
or  the  husband  and  wife  acting  together)  have  no  intention  of 
changing  the  nature  of  their  property  from  community  to 
something  else  during  the  period  in  which  the  trust  is 
revocable,  although  they  may  well  intend  to  change  their 
respective  rights  in  the  community  when  the  trust  becomes 
irrevocable  upon  the  death  of  one  of  the  spouses,  or  in  some 
other  manner.   California  Bankers  Association  as  amicus  curiae 
submits  that  this  represents  the  geneial  intention  of  the  vast 
majority  of  California  settlors  of  revocable  inter  vivos  trusts 
created  with  community  property. 


Because  of  the  large  number  of  Inter  vivoa,  community 
property  trusts  now  being  administered  by  member  banks  In 
California  Bankers  Association  and  the  advantages  not  only  to 
the  banks  but  to  the  public  at  large  to  be  obtained  from  the 
creation  and  continued  administration  of  such  trusts,  the  hold- 
ing of  the  district  court  in  this  case  Invokes  great  cause  for 
concern.   To  construe  a  document  such  as  the  Katz  Declaration 
of  Trust  (the  Katz  trust)  in  a  manner  that  is  so  adverse  to 
the  normal  desires  and  expectancies  of  the  trustors  of  such 
a  trust,  is  both  patently  unwarranted  and  patently  a  source 
of  confusion  in  the  taxation  of  community  property  Interests. 

STATEMENT  OF  THE  CASE 
The  parties  agreed,  for  purposes  of  defendant's  motion 
for  summary  judgment,  and  the  lower  court  found  that  the  real 
and  personal  property  placed  In  the  Katz  trust  was  "new"'  or 
post-1927  community  property.   See  Finding  No.  10  and  Conclu- 
sion No.  5  (Record  pp.  238-40).   The  trust  was  established  by 
"LEROY  JOSEPH  KATZ,  a  married  man,"  with  the  written  approval 
of  his  wife,  Sadie  Katz.   Although  the  trust  Instrument  named 
Leroy  Katz  as  the  Trustor,  the  Instrument  Is  equivocal  In 
that  Article  III  on  page  one  refers  to  both  Leroy  and  Sadie 
as  trustors  (Record  p.  63).   "During  the  lifetime  and 
competency  of  the  Trustor,  the  Trustee"  (Title  Insurance  and 
Trust  Company)  was  to  "have  no  rights,  duties,  or  powers  with 
respect  to  any  property  held  under  this  Trust,  It  being 


understood  that  the  Trustor  retains  all  such  rights,  and 
shall  collect,  receive,  and  disburse,  without  accounting 
to  the  Trustee  or  any  other  person,  all  income  of  every 
nature  and  description  from  the  real  and  personal  property 
held  hereunder."   Section  Four,  page  2,  of  the  trust 
instrument  (Record  p.  64).   Furthermore,  the  Trustor 
reserved  the  right  "to  revoke,  terminate  or  amend"  the 
trust  at  any  time.   Section  Thirteen,  page  7  of  the  trust 
instrument  (Record  p.  69). 

Upon  the  death  of  the  Trustor,  management  of 
the  trust  was  to  vest  in  Sadie  Katz  during  her  lifetime 
and  competency,  and  she  was  to  receive  at  least  bO%   of 
the  income  for  her  lifetime  and  additional  amounts  of 
the  corpus  if  necessary  for  her  reasonable  support  or 
in  the  event  of  her  accident j,  Illness,  or  other  mis- 
fortune.  The  remainder  of  the  trust  estate  was  to  be 
held  for  the  benefit  of  and  eventually  distributed  to 
Leroy  and  Sadie's  issue.   Sections  Five  through  Twelve, 
pages  3-6  of  the  trust  instrument  and  Amendments  One  and 
Three  (Record  pp.  79-B6) . 

Prior  to  Leroy  Katz'  death  the  trust  was 
amended  on  two  different  occasions.   Both  amendments 
were  approved  in  writing  by  Sadie  Katz  under  a  heading 
entitled  "Consent  of  Trustor's  Wife  to  Partial  Amendment'! 
(Record  pp.  83  and  86).   Other  than  the  two  amendments 
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mentioned  above,  the  trust  remained  unchanged  and  was  In 
force  on  the  date  of  Leroy  Katz '  death, 

ISSUE 
The  issue  presented  by  this  case  Is  whether, 
by  virtue  of  the  execution  of  the  trust  agreement,  the 
entire  property  transferred  to  the  trust  became  the 
separate  property  of  Leroy  Katz  and  is  thus  Includable 
In  full  In  his  taxable  estate,  or  whether  the  trust 
was  a  community  asset  until  the  time  of  Leroy  Katz* 
death,  so  that  only  one  half  of  the  value  of  the  trust 
property  Is  Includable  in  his  gross  estate. 

ARGITMENT 
I.   The  Issue  In  This  Case  Has  Already  Been  Decided  by 
This  Court  in  Favor  of  the  Taxpayer. 

In  the  case  of  United  States  v.  Stewart, 
270  F.2d  «94,  rehearing  denied  per  curiam  (9th  Clr.  1959), 
this  court  was  faced  with  the  precise  issue  that  is  in- 
volved in  the  present  case,  although  in  the  context  of 
annuity  and  insurance  policies  rather  than  a  revocable 
inter  vivos  trust.   The  underlying  principles  with  regard 
to  all  three  types  of  property  are  identical.   Accordingly, 
this  court  must  overrule  the  District  Court  in  the  present 
case  or  repudiate  its  Stewart  decision. 

In  Stewart  the  husband  and  wife  were  longtime 
California  residents.  The  wife  died  in  1951  and  the 
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mentioned  above,  the  trust  remained  unchanged  and  was  in 
force  on  the  date  of  Leroy  Katz '  death. 

ISSUE 
The  issue  presented  by  this  case  is  whether, 
by  virtue  of  the  execution  of  the  trust  agreement,  the 
entire  property  transferred  to  the  trust  became  the 
separate  property  of  Leroy  Katz  and  is  thus  includable 
in  full  in  his  taxable  estate,  or  whether  the  trust 
was  a  community  asset  until  the  time  of  Leroy  Katz' 
death,  so  that  only  one  half  of  the  value  of  the  trust 
property  is  includable  in  his  gross  estate. 
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I.   The  Issue  in  This  Case  Has  Already  Been  Decided  by 
This  Court  in  Favor  of  the  T'axpayer. 

In  the  case  of  United  States  v.  Stewart, 
270  F.2d  b94,  rehearing  denied  per  curiam  (9th  Cir.  1959), 
this  court  was  faced  with  the  precise  issue  that  is  in- 
volved in  the  present  case,  although  in  the  context  of 
annuity  and  insurance  policies  rather  than  a  revocable 
inter  vivos  trust.   The  underlying  principles  with  regard 
to  all  three  types  of  property  are  identical.   Accordingly, 
this  court  must  overrule  the  District  Court  in  the  present 
case  or  repudiate  its  Stewart  decision. 

In  Stewart  the  husband  and  wife  were  longtime 
California  residents.  The  wife  died  in  1951  and  the 
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husb«nd  survived  her.   At  the  time  of  the  wife's  death, 

there  were  in  force  26  annuity  and  life  Insurance 

policies  taken  out  by  the  huabind  on  his  life  and  paid 

for  with  community  property  funds.   In  determining 

whether  one  half  of  the  cash  value  of  these  policies 

was  properly  Includable  In  the  wife's  gross  estate, 

this  court  had  to  answer  three  questions:   (1)  Were 

the  policies  community  property  under  California  law 

at  the  time  of  the  wife's  death?   (2)  If  so,  what 

was  the  nature  and  extent  of  her  Interests  In  these 

policies  under  California  law?  (3)  Was  the  value  of 

her  interests  includable  in  her  gross  estate?  It 

is  manifest  that  in  Katz  this  court  must  answer  these 

same  three  questions  with  regard  to  the  trust,  but 

their  answers  will  be^,  because  the  husband  died  first, 

1/ 
the  converse  of  those  in  the  Stewart  case. 


1/  The  analogous  relationship  between  the  two  sit- 
uations is  shown  even  more  clearly  in  Commissioner  v. 
The  Chase  Manhattan  Bank,  239  F.2d  231  (5th  Cir.  195b), 
cert,  denied,  359  U.S.  913  (1959),  a  case  involving 
the  taxation  of  insurance  and  inter  vivos  trusts  es- 
tablished by  the  husband  where  he  died  first.   The 
Chase  Manhattan  case  is  discussed  later  in  this  brief. 
It  should  also  be  noted  that  the  court*  in  both 
Stewart  and  Chase  Manhattan  properly  distinguished 
between  rights  in  the  policy  Itself  and  rights  in  the 
proceeds  of  the  policy,  which  is  analogous  to  the 
distinction  between  the  rights  of  the  settlors  under 
an  inter  vivos  trust  while  it  is  subject  to  revocation 
and  amendment,  and  the  rights  of  the  beneficiaries  after 
the  trust  has  become  Irrevocable  and  no  longer  subject 
to  ajnendment. 


A.  The  Annuity  and  Insurance  PolicieB  Involved 
in  the  Stewart  Case  Were  Held  To  Be 

Community  Property. 

This  court  held  that  "Under  California  law, 
where  policies  are  taker  upon  the  husband's  life  during 
coverture  and  premiums  are  paid  from  community  funds, 
the  policies  are  community  property.  ♦  ♦  «  V/e  find 
nothing  in  California  law  which  indicates  that  life 
policies  as  items  of  community  property  are  treated 
by  rules  other  than  or  different  from  those  pritain- 
ing  to  community  property  generally."   270  F.2d  at 
y97_98.   This  court  found  this  to  be  true  even  though 
these  policies  were  taken  out  in  the  husband's  name 
and  he  alone  possessed  all  the  incidents  of  ownership. 

B .  Mrs.  Stewart  Shared  a  "Present,  Existing  and 
Equal"  Interest  With  Her  Husband  in  the  Policies 
This  court  pointed  out  that 

*  *  *  The  respective  interests  of  the  husband 
and  wife  in  community  property  "are  present, 
existing  and  equal  Interests  ♦  ♦  ♦."  Cal. 
Civ.  Code  §  l6l(a).   The  husband  retains 
possession  and  control  of  the  community  prop- 
erty.  Cal.  Civ.  Code  §  172.  "Upon  the  death 
of  either  husband  or  wife,  one-half  of  the 
community  property  belongs  to  the  surviving 
-   4.v^^  ^4-i^«*-  Hftif'  iq  Riihiprt  to  the 


testamentary  disposition  of  the  decedent  and, 
in  the  absence  thereof,  goes  to  the  surviv- 
ing spouse  ♦  *  *.  •   Cal.  Prob.  Code  §  201. 

270  F.2d  at  898^ 

C.   One  Half  of  the  Cash  Surrender  Value  of  All 
The  Annuity  and  Insurance  Policies  Were 
Included  in  Mrs.  Stewart's  Gross  Estate. 
This  court  held  that  "since  all  premiiims  were  paid 

with  community  funds,"  all  the  policies  were  community 

property 

*  ♦  ♦  unless  the  wife  subsequently  released 
her  interest,  converting  it  into  separate 
property  of  the  husband.   The  determination 
of  the  question  of  taxability  depends  upon 
whether  the  wife  so  released  her  interest. 
Whether  the  wife  released  her  interest 
depends  not  alone  upon  whether  she  consented 
to  the  designation  of  beneficiaries,  but 
also  upon  the  incidents  of  ownership  re- 
tained by  the  insured  in  the  respective 
policies . 

Ibid. 

With   regard   to   the  husband's    right   to  cancel    the 

policy,    this   court   stated   that   "if   the  husband   took   the 

cash  surrender   value   before    the  wife's   death,    it  would 


remain  community  property  In  which  she  had  a  one-half 
interest";   and  quoting  with  approval  from  California 
Trust  Co.  V.  Ridden,  I36  F.  Supp .  7,  9  (S.D.  Cal.  1955), 
this  court  determined  that  "The  fact  that  the  policies  in 
question  were  retained  by  the  husband  and  that  he  had  a 
right  to  change  beneficiaries  at  will  does  not  mean 
he  could  deprive  the  wife  of  her  community  interest 
therein  without  her  consent  -  "   270  F.2d  at  898-99. 
1 .   The  Annuity  Policies . 

This  court  found  that  one  half  of  the  value  of 
all  six  annuity  policies,  which  fell  into  three  broad 
categories,  was  includable  in  the  wife's  gross  estate  for 
the  reasons  set  forth  below. 

First  Category  -  one  policy.   Four  annuity 
policies  had  matured  at  the  time  of  the  wife's  death 
and  pursuant  to  the  settlement  agreements  the  value  of 
each  policy  was  to  be  paid  in  a  fixed  number  of  equal 
monthly  installments,  first  to  the  husband,  then  the 
wife,  and  then  to  others.  As  to  one  of  these  annuity 
contracts,  the  wife  had  consented  to  the  settlement 
agreement  that  was  in  effect  at  her  death.   This  court 
viewed  the  wife's  consent  as  follows: 

In  effect  the  joinder  of  the  husband  and 
wife  in  this  settlement  agreement  consti- 
tuted a  transfer  by  the  community  under 


which  the  community  retained  for  its  life,  or 
the  life  of  the  survivor,  the  right  to 
income  from  the  property.   In  our  opinion, 
this  policy  is  includable  under  [the 
predecessor  of  Section  2036(a)(1)  of  the 
Internal  Revenue   Code  of  193^]  ♦  ♦  ♦. 

In  any  event,  the  wife's  endorsement 
did  not  in  our  opinion  constitute  a  surrender 
of  her  interest  in  the  policy.  Such  a  hold- 
ing would  mean  that  the  payments  coming  to 
the  husband  under  this  contract  would  be 
his  separate  property  rather  than  community 
property.   We  cannot  presume  that  the  wife 
so  intended.   Ncr  does  the  Ettlinger  case" 
compel  a  contrary  conclusion.   It  is  one  thing 
to  hold  that  a  wife's  consent  to  a  beneficiary 
designation  on  an  insurance  policy  on  the 
husband's  life  means  that  she  gave  up  her 
interest  in  the  proceeds  of  the  policy  after 


herself . 
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her  husband's  death.   It  le  quite  another 
thing  to  say  that  the  husband  and  wife  are 
making  a  gift  of  their  community  interests  In 
an  annuity  contract  when  they  Join  in  a 
settlement  agreement  which  has  the  effect  of 
Insuring  that  the  community,  or  the  survivor 
thereof,  will  receive  the  annuity  payments 
as  long  as  either  is  alive. 
270  F.2d  at  902. 

Second  Category  -  three  policies.   With  respect  to 
the  other  three  matured  annuity  policies,  the  wife  had 
consented  to  earlier  settlement  agreements,  but  they  were 
revoked  by  the  h^asband  prior  to  her  death  and  replaced  by 
settlement  agreements  to  which  she  did  not  consent.   This 
court  noted  that  "These  transactions  illustrate  how 
illusory  the  wife's  Interest  in  the  policies  would  be  If 
it  were  held  that  by  consenting  to  a  revocable  designation 
of  beneficiaries,  she  surrendered  her  interest  in  the 
community  property,,"  Accordingly,  this  court  held  that 
the  wife's  one-half  interest  in  these  three  policies  was 
includable  in  her  gross  estate.   Ido  at  9OI. 

Third  Category  -  two  policies.    With  respect  to 
the  two  unmatured  annuity  policies,  that  were  not  endorsed 
by  the  wife,  the  husband  had  relinquished  the  right  to  obtain 
the  value  in  cash.   However,  he  retained  the  right  to  change 
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beneficiaries  and  the  right  to  alter  the  mode  of  tettle- 
ment  by  electing  to  have  the  policy  mature  at  an  earlier 
date.   This  court  held  that  the  policies  remained  a 
valuable  asset  of  the  community  and  one  half  of  their 
value  was  includable  in  the  wife's  gross  estate.   Ibid. 

2.   The  Insurance  Policies. 

This  court  also  held  that  one  half  of  the  value  of 
all  twenty  life  insurance  policies,  which  were  divided 
into  two  general  categories,  was  includable  in  the  wife's 
gross  estate. 

First  Category.   On  thirteen  of  these  insurance 
policies  that  he  took  out  on  his  life,  the  husband  re- 
tained the  right  to  change  beneficiaries,  but  the  wife 
had  endorsed  the  designation  of  beneficiaries  or  mode 
of  settlement.   This  court  pointed  out  that  although 
such  an  endorsement  might  result  In  a  surrender  by  the 

wife  of  her  community  interest  in  proceeds  after  the 

3/ 
death  of  her  husband. 

Here  we  are  concerned  with  the  rights  in 

the  policies  themselves  during  the  existence 

of  the  community.   It  Is  Important  to 

recognize  this  distinction  in  determining 

what  rights  were  retained  by  the  wife  in 


3/  See  Note  1,  supra,  p. 6 
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the  community  assets.  »  ♦  ♦  [Citation  to 
Commissioner  v .  The  Chase  Manhattan  Bank, 
supra,  note  1.  ]   Under  California  law  the 
husband  has  the  management  and  control  over 
Insurance  policies  on  his  life,  although 
he  cannot  give  them  away  without  the 
written  consent  of  his  wife.  Cal.  Civ. 
Code  §  172.   In  the  event  that  the  husband 
dies  before  the  wife,  she  has  the  right  to 
object  to  the  proceeds  of  the  policies  going 
to  a  third  person  to  the  extent  of  her  one- 
half  Interest  therein,  *  ♦  ♦ 

♦  *  ♦  It  may  well  be  true  that  had  the 
husband  predeceased  the  wife  In  the  Instant 
case,  her  consent  to   the  designation  of  the 
beneficiaries  would  have  precluded  her  from 
contesting   such  designation  after  the 
death  of  her  husband,  but  such  a  rule  should 
not  be  extended  to  the  present  situation. 
Where  the  husband  retains  both  the  right  to 
obtain  the  cash  value  and  the  right  to  change 
beneficiaries,  the  wife  cannot  be  held  to 
have  Intended  by  her  endorsement  to  surrender 
her  community  Interest  In  the  policies. 
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♦  ♦  ♦  [T]he  wife's  endorsement  of  the 
designation  of  beneficiaries  was  at  most  an 
assent  to  an  Incompleted  gift,  which  was 
still  Incompleted  at  the  time  of  her  death. 
It  was  not  a  transfer  to  her  husband.   We 
hold  therefore  that  the  wife's  interest  In 
these  13  policies  is  Includable  in  the  wife's 
gross  estate  for  tax  purposes. 
Id.  at  900-01. 

Second  Category.    In  the  remaining  seven  life  in- 
surance policies,  the  husband  retained  the  right  to  change 
the  beneficiaries  and  to  obtain  the  cash  value,  and  the  wife 
had  not  consented  to  the  beneficiary  designation.   The 
wife's  community  one-half  interest  in  these  seven  policies 
was  held  to  be  clearly  Includable  in  the  wife's  gross 
estate. 

In  concluding  its  discussion  in  respect  to  both 
the  annuity  and  life  insurance  policies,  this  court  held 
that  the  wife  shared  with  her  husband  "present,  existing 
and  equal  interests"  at  the  time  of  her  death,  "that  these 
interests  amounted  to  ownership  of  one  half  of  whatever 
value  the  policies  had  at  the  time  of  her  death,  and  that 
such  an  amount  must  be  includable  in  her  gross  estate." 
Id.  at  902.   "This  is  a  logical  result,  since  it  Is  clear 
that  upon  the  death  of  a  husband,  with  a  wife  surviving. 
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only  one-half  of  the  proceeds  of  his  life  Insurance, 
purchased  with  community  funds,  1b  includable  in  his 
estate.   [Citing  Lang  v.  Commissioner,  304  U.S.  264 
(1938)]."   270  F.2d  at  902,  n.15. 

II.   The  Fifth  Circuit ^s  Decision  in  Commissioner  v.  The 
Chase  Manhattan  Bank  Also  Requires  a  Decision  in 
Favor  of  the  Taxpayer  in  Katz. 

The  Court  of  Appeals  for  the  Fifth  Circuit,  in 
Commissioner  v.  The  Chase  Manhattan  Bank,  259  F.2d  231  (5th 
Cir.  195^),  cert,  denied,  359  U.S.  913  (1959),  was  faced 
with  the  question  of  "the  gift  tax  effects  of  trusts  and 
insurance  in  a  community  property  state  where  the  wife  has 
a  present,  vested  ownership  of  half  the  marital  community 
in  her  own  right."   259  F„2d  at  234.   The  issues  decided  in 
this  case  are  determinative  of  the  issues  in  the  Katz  case 
because,  as  the  Supreme  Court  determined  in  Estate  of 
Sanford  v.  Commissioner,  308  U.S.  39,  ^^  (1939),  "The  gift 
tax  was  supplementary  to  the  estate  tax.   The  two  are 
in  pari  materia  and  must  be  construed  together."   The 
Supreme  Court  reaffirmed  this  holding  in  Merrill  v.  Fahs, 
324  U.S.  308,  311  (1945). 

In  Chase  Manhattan  the  husband  and  wife  were 
residents  of  Texas,  a  community  property  state,  during 
their  entire  married  life.   In  192b  the  husband  created 


15 » 


two  inter  vivos  trusts.   One  trust,  the  "Insurance"  trust, 
consisted  of  insurance  policies  on  the  husband's  life, 
the  premiums  on  which  he  paid  with  community  funds  .  He 
reserved  the  right  to  modify  or  revoke  the  trust,  and 
retained  the  right  to  change  the  beneficiaries  of  the 
policies.   Upon  the  husband's  death  the  insurance  pro- 
ceeds were  payable  to  the  trustee.  Income  was  payable 
to  the  wife  for  life,  with  the  remainder  to  the  settlor*! 
descendants.   The  other  trust,  the  "living"  trust,  con- 
sisted of  securities  belonging  to  the  community.  Income 
was  payable  to  the  husband  for  life,  then  to  the  wife 
for  life,  with  the  remainder  to  the  settlor's  descendants. 
He  reserved  the  right  to  modify  or  revoke  the  trust. 
The  husband  died  in  194b. 

The  court  pointed  out  that  under  Texas  community 
property  law,  as  in  California,  the  husband  acts  as  the 
managing  agent  or  trustee  of  the  community  and  can  un- 
ilaterally sell  community  personal  property.   Unlike 
under  California  community  property  law,  however,  the 
Texas  husband  can  also  give  away  community  property  in 
its  entirety  without  his  wife's  consent  as  long  as  it 
is  not  in  fraud  of  her  rights.   See  259  F.2d  at  239- 
Thus  the  unilateral,  nonfraudulent  designation  by  a 
Texas  husband,  of  a  third  party  beneficiary  under  a 
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"community"  insurance  policy  or  Inter  vivos  trust  hai 
the  same  effect  as  a  similar  designation  by  a  California 
husband  with  his  wife's  consent  or  approval. 
A.   The  "Insurance"  Trust. 

The  Commissioner  contended  that  on  the  husband's 
death,  the  wife  made  a  taxable  gift  of  one  half  of  the 
value  of  the  proceeds  of  the  insurance  policies  less  the 
value  of  the  life  estate  In  that  half.   The  taxpayer 
argued  that  although  the  husband  could  revoke  the  trust 
and  change  beneficiaries  during  his  lifetime,  the  wife 
could  not,  and  thus,  as  to  her  the  trust  was  complete 
and  Irrevocable  In  1928  when  it  was  created. 

The  Fifth  Circuit  also  recognized  the  difference 
between  rights  In  the  policy  Itself  and  rights  in  the 
proceeds  of  such  policy,  and  after  distinguishing  these 
rights  the  court  pointed  out 

*  *  *  that  when  Daniel  took,  out  the  Insurance 
and  created  the  insurance  trust,  he  acted 
and  could  act  cnly  as  manager  of  the  community. 
The  right  of  revocation  was  not  In  Daniel 
individually,  nor  was  the  trust  irrevocable 
only  as  to  Marie's  half  of  the  community. 
Daniel  held  the  power  of  revocation  as  agent 
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or  manager  of  the  C(*inmunlty .   When  he  died 
without  having  exercised  that  power,  the  In- 
surance became  payable  and  the  trust  became 
Irrevocable.   His  death  operated  to  effect 
a  taxable  transfer  from  the  community 
(husband  and  wife)  ♦  ♦  ♦. 
Id.  at  246-4?. 

Up  to  the  time  of  his  death,  Daniel^ a« 
managing  agent  of  the  community  had  the  right 
to  change  beneficiaries.   When  he  died  without 
exercising  this  right,  the  transfer  to  the 
trustee  was  a  completed  gift  from  the 
community s   one  half  therefore  should  have 
fallen  in  the  taxable  estate  of  the  deceased 
husband.   The  other  half  is  a  taxable  gift 
from  the  surviving  spouse. 

Id.  at  255. 

B.   The  "Living"  Trust. 

The  court  noted  that  there  was 

♦  *  ♦  no  showing  that  the  income  from  the  ♦  ♦  ♦ 
living  trust  was  handle^::  any  differently  from 
Daniel's  earnings  and  other  income  ♦  ♦  ♦. 

It  must  be  borne  in  mind  that  Daniel  did 
not  create  the  trust.   The  community  created  It 
Any  rights  that  were  reserved  in  the  settlor 


were  rights  held  by  the  community.  ♦  ♦  ♦ 
Daniel's  control  ♦  ♦  ♦  could  be  exercised  only 

as  agent  for  the  community. 
Id.  at  258.   [Emphasis  supplied  by  the  court. ] 
In  conclusion  the  court  held: 

Since  Daniel  retained  the  power  of 
revocation  (for  the  community),  there  was  no 
taxable  gift  until  the  shift  in  beneficial 
enjoyment  at  his  death.  ♦  ♦  ♦  When  Daniel  died 
the  trust  became  irrevocable.   His  community  one- 
half  should  have  been  included  in  his  gross  estate 
under  [the  predecessors  of  sections  2036  and 
2038  of  the  Internal  Revenue  Code  of  193^], 
♦  ♦  ♦  and  Marie  made  a  taxable  gift  of  the 
other  half  ♦  ♦  ♦. 

Had  Daniel  been  acting  for  himself  in- 
stead of  for  the  community,  and  had  the  right 
of  revocation  been  retained  by  him  individ- 
ually the  taxpayer  would  have  been  on  stronger 
ground  to  urge  that,  as  to  Marie,  the  gift 
was  complete  in  I928.   But  it  was  as  agent 
for  the  community,  that  Daniel  held  the 
right  of  revocation.   For  tax  purposes  the 
gift  was  incomplete  until  the  right  of 
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revocation  ceased  on  Daniel's  death. 
Id.  at  260-61. 
III.   The  Board  of  Tax  Appeals  Has  Decided  a  California 

Case,  Very  Similar  to  Katz,  In  Favor  of  the  Taxpayer. 
Bank  of  America  Nat'l  Trust  fc   Sav.  Ass'n,  Ex'r 
(Estate  of  McGowan),  43  B.T.A.  695,  ac^. ,  1941-2  Cum. 
Bull.  2,  nonacq. ,  1941-2  Cum.  Bull.  15,  appeal  dismissed, 
123  F.2d  64  (9th  Cir.  194l),  Involved  the  estate  tax 
consequences  of  a  revocable  inter  vivos  trust,  created 
in  part  with  post-1927  community  property,  in  which  the 
relevant  facts  were  very  similar  to  those  in  Katz.   In 
1929  the  husband  executed  a  trust  instrument  and  conveyed 
two  parcels  of  land  to  the  trustees,  one  of  which  was 
his  separate  property.   The  other  parcel  had  been  pur- 
chased with  the  wife's  separate  property  and  a  note, 
secured  by  a  mortgage,  which  was  eventually  paid  off 
with  what  the  board  treated  as  post-1927  community  property 
The  husband  reserved  to  himself  the  Income  for  life, 
then  the  income  was  to  go  to  the  wife  for  life  with 
the  remainder  to  his  issue.   "He  reserved  the  right 
to  change  or  amend  any  of  the  trust  provisions,  to 
revoke  the  trust  in  whole  or  in  part  ♦  ♦  ♦,  and  to 
withdraw  'any  part  or  all  of  the  trust  estate.'"  The 
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trust  was  to  become  irrevocable  upon  the  settlor's 
death.   "By  an  attached  declaration  his  wife  waived 
any  •community  or  other  Interests'  which  she  might 
have  in  the  real  property  transferred  to  the  trust." 
43  B.T.A.  at  696-97.   The  trust  property  was 
leased  by  the  husband  personally  In  I929,  I931  and 
1932.   At  the  end  of  each  lease,  the  wife  signed 
the  statement:   "i  *  *  *  hereby  consent  to  and  Join 
in  the  making  of  said  lease  ♦  ♦  ♦."   Id.  at  697.   In 
1931  the  husband  and  wife  executed  an  agreement 
whereby  all  their  property  was  to  be  considered 
community  property. 

The  husband  died  in  1937,  survived  by  his  wife 
and  seven  children.   The  executor  included  only  half  of 
the  value  of  the  trust  property  in  the  decedent's  es- 
tate.  The  Commissioner  disallowed  a  community  property 
exemption  and  included  all  of  tfe  trust  property  in  the 
gross  estate. 

The  Board  of  Tax  Appeals  held  that  the  community 
property  agreement  was  ineffective  with  regard  to  the 
trust  property  and  therefore  the  value  of  the  entire 
parcel  that  had  been  the  husband's  separate  property 
was  includable  in  his  gross  estate.   As  to  the  other 
parcel,  however,  the  Board  determined  that  1/9  of  the 
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purchase  price  had  been  paid  with  the  wife's  separate 
funds  and  the  other  8/9  with  po8t.l927  community  funds. 
The  Board  then  held  that  only  k/g   of  the  value  of  this 
parcel  was  includable  In  the  husband's  gross  estate. 
The  Board  thus  rejected  the  Government's  argument  that 
all  of  the  trust  property  belonged  to  the  husband,  but 
held  in  effect  that  not  only  the  community  property 
but  the  wife's  separate  property  as  well  retained  its 
initial  character  and  did  not  become  the  husband's 
separate  property  upon  creation  of  the  trust.   The 
Commissioner  expressed  his  nonacquiescence  with  this 
part  of  the  Board's  holding,  but  he  nevertheless  Joined 
in  a  motion  to  dismiss  the  petitions  for  review  by 
the  Ninth  Circuits 

IV.   Application  of  the  Law  to  the  Facts  Clearly  Results 
in  Only  One  Half  of  the  Trust  Corpus  Being 
Includable  in  Leroy  Katz '  Gross  Estate. 

Leroy  and  Sadie  Katz  obviously  intended  to,  and 
the  above  three  cases  demonstrate  that  they  in  fact  did, 
establish  with  their  community  property  a  trust  that  was 
a  community  asset  at  least  until  the  time  of  Leroy  Katz' 
death,  and  thus  only  one  half  of  the  value  of  the  trust 
property  is  includable  in  his  gross  estate. 
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A.  Leroy  and  Sadie  Katz  Did  Not  Intend  to  Trans- 
mute Their  Community  Property  Into  Leroy'a 
Separate  Property^  and  Their  Subsequent 
Actions  Clearly  Show  That  They  Considered 
the  Trust  To  Be  a  Community  Asset. 
It  is  submitted  that  an  intention  to  transmute 
community  property  into  the  separate  property  of  one  of 
the  spouses  should  not  be  found  unless  there  is  either  a 
clear  expression  of  that  intent,  or  unless  the  advantages 
to  be  attained  by  such  a  transmutation  clearly  indicate 
the  existence  of  such  an  intent.   The  basic  safeguards 
built  into  the  California  community  property  system, 
especially  for  the  wife^s  benefit,  should  be  preserved 
unless  a  contrary  intention  is  clearly  evident. 

The  trust  instrument  itself  made  no  specific 
mention  that  the  property  therein  or  the  income  therefrom 
was  to  be  Leroy 's  separate  property,  and  Sadie's  written 
approval  of  the  Declaration  of  Trust  (Record  p.  72)  gives 
no  indication  that  she  intended  to  give  Leroy  her 
community  interest  in  the  property  transferred  to  the 
trust.   Furthermore,  as  shown  hereafter,  the  deposition 
of  Sadie  Katz,  taken  November  17,  19^5,  clearly  indicates 
that  there  was  never  any  intention  to  convert  the 
community  property  to  the  husband's  separate  property 
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by  conveying  it  to  the  trust. 

It  is  inconceivable  that  Leroy  and  Sadie  Katz 
could  have  intended  to  convert  the  property  from  community 
to  Leroy 's  separate,  since  there  appears  to  be  no  possible 
advantage  to  doing  so  and  at  least  the  following  dis- 
advantages.  First,  there  could  have  been  no  reasonable 
tax  planning  motive  for  such  a  transmutation  in  the  light 
of  all  of  the  facts  in  this  case.   Leroy  had  not  only 
been  sick  long  before  the  trust  was  created  (Deposition 
p.  14),  but  he  was  two  and  one-half  years  older  than 
Sadie.   Accordingly,  the  chances  clearly  were  that  Sadie 
would  outlive  Leroy,  and  in  fact  a  primary  purpose  in 
creating  the  trust  was  to  provide  for  Sadie  and  their 
children  after  Leroy -s  death  (Deposition  p.  1^).   T^us , 
if  a  transmutation  had  been  effected,  the  trust  corpus 
available  for  the  benefit  of  Sadie  and  the  children 
after  Leroy *s  death  would  have  been  depleted  unnecessar- 
ily by  an  immediate  gift  tax  at  the  time  the  trust  was 
established  as  well  as  a  greatly  increased  estate  tax 
at  Leroy 's  death.   A  second  and  more  drastic  disad- 
vantage, at  least  to  Sadie,  of  such  a  transmutation 
would  be  that  Sadie,  by  giving  up  her  community  prop- 
erty rights,  would  have  been  left  at  Leroy 's  mercy,  since 
the  trust  income  would  have  been  his  separate  property 
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and  he  could  have  amended  or  revoked  the  truat  and 
effectively  deprived  her  of  any  Interest  In  the  trust 
corpus  whatsoever.   It  cannot  be  presumed  that  any  wife 
would  actually  intend  to  give  her  husband  such  rights 
and  powers. 

The  fact  that  Sadie's  written  consent  was 
included  on  both  amendments  to  the  Declaration  of 
Trust  (Record  pp.  83,  b6)  conclusively  shows  that 
Leroy,  Sadie  and  the  Trustee,  all  considered  the  trust 
to  be  community  property.   If  they  thought  or  intended 
that  the  trust  property  belonged  to  Leroy  as  his 
separate  property,  there  would  have  been  no  need  for 
Sadie's  consent.  Patently,  the  inclusion  of  her  consent 
was  inconsistent  with  such  an  intent  and  was  actually 
an  overt  admission  that  the  trust  corpus  was  in  fact 
not  Leroy 's  separate  property.   As  will  be  discussed 
in  detail  below,  her  consent  was  intended  to  have  the 
same  limited  effect  as  the  wife's  consent  to  the  change 
of  beneficiary  on  a  community  insurance  policy,  ^'±' > 
to  preclude  her  from  contesting  the  validity  of  the 
amendments  after  the  death  of  her  husband. 

B.   The  Terms  of  the  Trust  and  the  Manner  of  Its 
Creation  Indicate  That  the  Community  Property 
Was  Not  Transmuted  Into  Leroy 's  Separate 
Property  Upon  Its  Conveyance  Into  the  Trust. 


1.   The  Trust  Remained  a  Community  Aeaet 
of  Leroy  and  Sadie  Katz,  Just  As  an 
Annuity  or  Insurance  Policy  Purchased 

With  Community  Funds  Remains  a  Community 
Asset. 

There  is  no  reason  why  a  revocable  inter  vivos  trust 
established  by  the  husband  with  community  property  should  not 
be  treated,  for  estate  and  gift  tax  purposes,  the  same  as 
an  annuity  or  insurance  policy  taken  out  by  the  husband  on 
his  own  life  and  paid  for  with  community  funds.   The  analogy 
between  the  two  would  seem  to  be  complete.   Thus,  the  trust 
(or  the  rights  thereto),  like  an  annuity  or  insurance  policy 
(or  the  rights  thereto),  is  a  community  asset.   Using 
language  previously  quoted  from  the  Chase  Manhattan  case, 
when  Leroy  "created  the  *  *  *  trust,  he  acted  and  could 
act  only  as  manager  of  the  community."   Leroy  "did  not 
create  the  trust.   The  community  created  it.   Any  rights 
that  were  reserved  in  the  settlor  were  rights  held  by  the 
community."   Leroy 's  "control  *  ♦  ♦  could  be  exercised 
only  as  agent  for  the  community."   259  F.2d  at  246,  25ti. 

The  fact  that  the  income  from  the  trust  property 
was  to  be  collected,  received  and  disbursed  by  Leroy 
"without  accounting  to  the  trustee  or  any  other  person," 
and  the  fact  that  he  reserved  the  right  to  revoke. 
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terminate  or  amend  the  trust,  are  not  Inconsistent 
with  the  conclusion  that  the  trust  was  a  community 
asset  until  Leroy's  death.   Under  California  law 
the  community  property  Is  "under  the  management  and 
control  of  the  husbands"   Cal.  Civ.  Code  §  l6la.~ 
With  regard  to  community  personal  property,  he  has 
management  and  control  "with  like  absolute  power  of  dis- 
position, other  than  testamentary,  as  he  has  of  his 
separate  estate,"  although  he  cannot  give  it  away  or  dis- 
pose of  certain  items  without  the  written  consent  of  the 

3/ 
wife.   Cal.  Civ„  Code  §  172. 


V  Cal.  CiVo  Code  §  I'^la  provides: 

The  respective  interests  of  the  husband  and  wife  In 
community  property  during  continuance  of  the  marriage 
relation  are  present,  existing  and  equal  interests  under 
the  management  and  cor^trol  of  the  husband  as  is  provided 
in  sections  172  and  172a  of  the  Civil  Code  [quoted  Infra]. 
This  section  shall  be  construed  as  ceflnlng  the  respect- 
ive interests  and  rights  of  husband  and  wife  in  the 
community  property. 

J^/  Cal.  Civ.  Code  §  172  provides: 

Except  as  provided  In  section  172b  [relating  to  the 
procedure  for  disposition  of  community  property  where 
one  or  both  spouses  are  Incompetent],  the  husband  has  the 
management  and  control  of  tne  community  personal  property, 
with  like  absolute  power  of  disposition,  otner  than 
testamentary,  as  he  has  of  his  separate  estate;  provided, 
however,  that  he  cannot  make  a  gift  of  such  community 
personal  property,  or  dispose  of  the  same  without  a  valuable 
consideration,  or  sell,  convey,  or  encumber  the  furniture, 
furnishings,  or  fittings  of  the  home,  or  the  clothing  or 
wearing  apparel  of  the  wife  or  minor  children  that  is 
community,  without  the  written  consent  of  the  wife. 


His  management  and  control  of  community  real  property 

is  limited,  but  only  to  the  extent  that  the  wife  must 

Join  with  him  in  leasing  such  property  for  more  than  one 

year,  or  selling,  conveying,  or  encumbering  It.   Cal.  Civ. 

6/ 
Code  §  172a.     Thus,  the  fact  that  Leroy  Katz  had  "like 

absolute  power  of  disposition"  over  the  trust  income  is  not 

at  all  Inconsistent  with  a  husband's  normal  statutory  powers 

over  community  personal  property.   There  was  nc  showing 

that  Leroy  treated  the  trust  income  as  his  separate 

property,  or  any  differently  from  the  way  he  had  treated 

the  income  from  the  property  before  the  trust  was  created. 

Thus,  Leroy  should  be  considered  to  have  received  and  held 

the  trust  income  as  community  property.  Just  as  the  annuity 

payments  received  by  the  husbajid  In  the  Stewart  case  were 

treated  as  community  property. 

No  California  cases  have  been  found  that  compel 

the  husband  to  account  to  his  wife  for  management  of 


6/  Cal.  Civ.  Code  §  172a  provides: 

Except  as  provided  in  Section  172b,  the  husband 
has  the  management  and  control  of  the  community  real 
property,  but  the  wife,  either  personally  or  by  duly  author- 
ized agent,  must  Join  with  him  in  executing  any  instrument 
by  which  such  community  real  property  or  any  interest  therein 
is  leased  for  a  longer  period  than  one  year,  or  is  sold, 
conveyed,  or  encumbered  ♦  ♦  ♦. 
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community  property  during  the  continuance  of  the 
marriage.   In  fact  the  California  Supreme  Court  has 
held  that  the  husbana's  power  of  management  and  control 
of  the  community  property  Is  not  terminated  because 
he  Is  also  guardian  of  his  incompetent  wife,  and 
continues  "without  the  approval  of  or  the  require- 
ment that  he  account  to  the  court  having  Jurisdiction 
of  the  guardianship  matter/'   Schecter  v.  Superior 
Court,  49  Cal.  2d  3.  314  P. 2d  10,  11  (1957).   Apparently, 
it  is  only  where  the  continuance  of  the  marriage  Is 
threatened,  such  as  in  a  divorce  proceeding,  or  where 
the  continuance  of  the  marital  community  is  threatened, 
such  as  when  the  parties  are  negotiating  a  property 
settlement  agreement,  that  the  husband  must  account 
to  the  wife  for  the  community  property.   See,  £  £. , 
Floras  v.  Arroyo,  56  Cal.  2d  492,  364  P. 2d  263  (196l); 
Vai  v.  Bank  of  America,  56  Cal.  2d  329,  364  P. 2d  24? 
(1961);  Jorgensen  v.  Jorgensen,  32  Cal.  2d  13,  193  P. 2d 
728  (19^8). 

Leroy's  powers  to  revoke,  terminate  or  amend 
the  trust  were  not  held  by  him  individually  but  as 
agent  or  manager  of  the  community,  and  the  trust  was 
not  irrevocable  as  to  Sadie's  half  of  the  community. 
An  analogous  conclusion  was  reached  by  this  court  and 
the  Fifth  Circuit  in  the  Stewart  and  Chase  Manhattan 
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cases,  supra,  with  regard  to  the  annuity  and  Insurance 
policies  and  inter  vivos  trusts  Involved  therein;   thus 
a  similar  result  in  this  case  is  supported  by  both 
reason  and  authority.   Therefore,  if  Leroy  had  revoked 
the  trust,  he  would  have  again  held  the  property  in 
his  own  name  as  agent  or  manager  for  the  community. 
Just  as  the  cash  received  upon  surrender  of  insurance 
policies  is  community  property.   And  if  he  had  amended 
the  trust  without  Sadie's  consent,  the  amendment 
would  have  been  voidable  by  Sadie  as  to  her  community 
interest  therein  upon  Leroy 's  death.  Just  as  the  wife 
can  claim  her  community  half  of  insurance  proceeds 
passing  to  a  third  party  beneficiary  not  approved  of 
by  her.   New  York  Life  Ins.  COo  v.  Bank  of  Italy, 
60  Cal.  App.  602,  214  Pac.  6I  (1923).   The  fact  that 
Leroy  retained  these  powers  himself  does  not  mean 
that  he  could  have  deprived  Sadie  of  her  community 
interest  in  the  trust  without  her  consent.  To  hold 
otherwise  would   mean  that  Leroy  could  have  deprived 
Sadie  of  any  interest  in  the  property  both  before  and 
after  his  death  simply  by  amending  the  trust  or 
revoking  it  and  disposing  of  the  property  in  such  a 
manner  as  to  defeat  entirely  her  statutory  interest 
therein.   Such  a  result  was  not  only  clearly  unin- 
tended by  the  husband  and  wife,  but  contrary  to  public 


policy  in  that  the  basic  safeguards  built  into  Calif- 
ornia community  property  law  to  protect  the  in- 
terests of  the  wife  could  have  been  defeated  inad- 
vertently. 

In  a  divorce  or  other  proceeding  in  which 
Sadie's  rights  to  the  trust  property  might  have  been 
raised,  it  seems  highly  unlikely  that  any  court  would 
hold  that  she  had  no  community  property  interest  in 
the  trust  property.   It  has  long  been  the  law  in 
California  that  when  a  husband  gains  an  advantage 
in  a  transaction  with  his  wife  (which  would  surely 
have  been  true  under  the  lower  court's  holding), 
there  is  a  presumption  of  undue  influence  which  will 
allow  her  to  void  the  transaction.  To  overcome  this 
presumption,  the  husband  must  show  either  that  he 
made  full  and  fair  disclosure  of  "all  that  she  should 
k.now  for  her  benefit  and  protection,"  or  that  he 
dealt  with  her  at  arm's  length  smd  that  she  had  in- 
dependent counsel.   Estate  of  Cover,  IbB  Cal.  133* 
204  Pac.  5^3  (1922).    There  is  no  indication  what- 
soever in  Sadie's  deposition  that  she  had  any  idea 
that  she  was  giving  up  irrevocably  her  community  in- 
terest in  the  trust  property;   and  it  is  quite  clear 
that  she  did  not  deal  with  Leroy  at  arm's  length  and 
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did  not  have  independent  counsel  (Deposition  pp.  12,1^4-15) 
Thus,  under  state  law  Sadie  could  have  asserted  a 
community  interest  in  the  trust  if  Leroy  had  dealt  with 
the  property  as  his  own  to  Sadie's  detriment.  In  the 
Stewart  case  this  court  recognized  the  long  standing 
rule  that  the  federal  taxation  of  the  husband  and  wife's 
Interests  in  community  property  depends  upon  state  law. 
270  F.2d  at  897.   See  also  Greenwood  v.  Commissioner, 
134  F.2d  915,  9iy  (9th  Cir.  19^3)  (holding  that  the 
value  of  the  gross  estate  foi  federal  estate  tax  pur- 
poses is  determined  by  looking  to  state  law). 

2.   The  Legal  Effect  of  Sadie's  Approval 
of  the  Trust  and  Consent  to  Its 
Amendments  Is  Identical  to  the  Effect 
of  the  Wife-s  Approval  of  the 
Beneficiary  Designations  in  Annuity 
and  Insurance  Policies . 
Whether  the  wife  releases  her  interest  in  an 
inter  vivos  trust,  established  by  the  husband  with  commun- 
ity property,  by  approving  of  its  terms,  depends  upon 
the  rights  and  powers  retained  by  the  husband  in  the 
trust.  Just  as  this  court  in  Stewart  determined  that 
"whether  the  wife  released  her  interest  [in  community 
life  insurance  policies  purchased  by  the  husband  on 
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his  life]  depends  not  alone  upon  whether  she  consented 
to  the  designation  of  beneficiaries,  but  also  upon 
the  incidents  of  ownership  retained  oy  the  insured  In 
the  respective  policies."   As  pointed  out  above, 
where  the  husband  has  retained  the  right  to  the  income 
for  his  life  and  the  power  to  revoke,  terminate,  or 
amend,  the  wife  has  a  community  interest  therein, 
subject  to  her  testamentary  power  of  disposition, 
Just  as  a  wife's  interest  in  community  annuity  or 
life  insurance  policies  passes  by  will  or  intestacy. 
It  may  well  be  true  that  by  approving  of  the  trust 
and  consenting  to  the  amendments  thereto,  Sadie  was 
bound  by  the  terms  of  the  amended  trust  when  it  be- 
came irrevocable  on  Leroy's  death,  to  the  same  limited 
extent  as  the  wife  in  the  Ettlin^er  case  surrendered 
her  community  property  interest  '.n  proceeds  of  an 
insurance  policy  on  her  husband's  life  by  endorsing 
her  consent  to  the  designation  of  a  beneficiary  other 
than  herself.   The  distinction  between  the  wife's 
rights  in  a  community  trust  before  and  after  the 
husband's  death  is  analogous  to  'he  distinction  rec- 
ognized by  this  court  in  Stewart  between  the  rights 
in  a  community  insurance  policy  and  t,he  rights  to  the 
proceeds.   Where  the  husband  retains  any  rights  and 
powers  in  the  trust,  the  wife  cannot  be  held  to  have 
intended  by  her  endorsement  to  surrender  her  community 


interest  in  those  rights  and  powers.   Using  language  pre- 
viously quoted  from  this  court's  Stewart  opinion,  her 
endorsement  "was  at  most  an  assent  to  an  incompleted  gift 
*  *  ♦.   It  was  not  a  transfer  to  her  husband."   270  P. 2d  at 
901. 

A  further  distinction  cam  be  drawn  between  the 
rights  and  powers  retained  in  the  trust,  and  the  rights  and 
powers  with  respect  to  the  property  transferred  into  the 
trust,  j^.£.,  the  trust  corpus,   by  approving  of  the  trust, 
Sadie  may  have  parted  revocably  with  her  community  interest 
in  the  real  and  personal  property  transferred  to  the  trustee, 
in  exchange  for  her  community  interest  in  the  rights  and 
powers  in  the  trust  held  by  Leroy  as  agent  for  the  community. 
Thus  the  rights  and  powers  retained  by  Leroy  in  the  trust 
were  community  assets;  the  trust  corpus  as  such  was  not 
community  property.   It  belonged  to  the  trustee  (legally) 

and  beneficiaries  (equitably),  subject  to  divestment  or 

V 
change  by  the  community. 


y 

The  reservation  of  a  power  of  revocation  does  not 
prevent  the  creation  of  a  trust  in  the  lifetime  of  the 
settlor,  and  the  beneficiary  at  once  acquires  a  future 
interest,  although  it  is  an  interest  subject  to  be  divested 
by  the  exercise  of  the  power.   The  death  of  the  settlor  is 
not  a  condition  precedent  to  the  vesting  of  the  interest  in 
the  beneficiary. 

1  Scott,  Trusts  §  57.1  at  ^47  (2d  ed.  1956). 
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This  distinction  apparently  Is  what  the  court  meant 
in  Klrkwood  v.  Bank  of  America,  43  Cal .  2d  333,  273  p. 2d 
532  (195^),  an  inheritance  tax  case  dealing  with  a 
revocable  inter  vivos  trust  created  by  the  husband  with 
pre-1927  community  property,  where  it  said, 

♦  ♦  ♦  The  husband  was  the  trans- 
feror with  the  wife's  consent.  ♦  ♦  ♦ 
At  the  time  of  the  transfer  she  had  the 
power  of  restraint  ♦  *  *  but  instead  of 
exercising  it  by  withholding  her  sig- 
nature ♦  *  ♦^  she  with  the  advice  of 
counsel,  signed  a  formal  consent  to 
"all  of  the  terms  and  conditions"  of 
the  "Trust  Agreement."   She  thereby 
parted  voluntarily  with  her  expectant 
statutory  rights  in  the  community  prop- 
erty as  they  existed  before  the  transfer, 
and  she  succeeded  to  a  new  and  different 
interest  in  the  property  subject  to  the 
trust  upon  giving  her  consent  to  the 
inter  vivos  disposition  breaking  up  the 
community  status  of  the  property  trans- 
ferred. 
Id.  at  339-^0,  273  P. 2d  at  535. 
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In  any  event  Kirkwood  Is  not  actually  In 
point  since  there: 

(a)  the  trust  had  been  established  with 
pre-1927  community  property,  in  which  the  wife  had 
only  an  expectancy  and  not  present  ownership  In 
her  one  half  of  the  property;   and 

(b)  the  court  was  applying  an  inheri- 
tance or  succession  tax,  whereas  the  federal 
estate  tax  is  a  transfer  tax.   See  Lowndes  & 
Kramer,  Estate  and  Gift  Taxes  2-3  (I962) . 

C.   Estate  and  Gift  Tax  Consequences  of  the 

Katz  Trust  Pursuant  to  the  Above  Analysis. 
At  the  time  the  trust  was  created  in  1956, 
there  was  an  incomplete  (revocable)  transfer  to  the 
trust  beneficiaries  by  both  Leroy  and  Sadie,  and 
thus  there  was  no  completed  gift  by  either  of  them 
from  which  a  gift  tax  could  result.   This  is  because 
their  community  real  and  personal  property  was 
simply  exchanged  for  the  community  rights  and  powers 
relating  to  the  trust,  including  the  power  of 
revocation,  and  thus  nothing  was  irrevocably  given 

up. 

On  Leroy 's  death  in  196O  only  half  of  the 
value  of  the  trust  property  is  properly  includable  in 


36. 


8/ 
his  gross  estate.   Under  either  section  2036(a)~ 

or  3038(a)(1)    of  the  Code  only  one  half  of  the 


8/  Section  2036(a)  of  the  Internal  Revenue  Code  of 
T95^  provides: 

(a)   General  Rule.  --  The  value  of  the  gross  estate 
shall  Include  the  value  of  all  property  to  the  extent  of 
any  interest  therein  of  which  the  decedent  has  at  any 
time  made  a  transfer  (except  in  case  of  a  bona  fide  sale 
for  an  adequate  and  full  consideration  in  money  or  money's 
worth),  by  trust  or  otherwise,  under  which  he  has  retained 
for  his  life  or  for  any  period  not  ascertainable  without 
reference  to  his  death  or  for  any  period  which  does  not 
in  fact  end  before  his  death  -- 

(1)  the  possession  or  enjoyment  of, 
or  the  right  to  the  income  from,  the 
property,  or 

(2)  the  right,  either  alone  or  In 
conjunction  with  any  person,  to  designate 
the  persons  who  shall  possess  or  enjoy 
the  property  or  the  income  therefrom. 


/  Section  2038(a)(1)  of  the  Internal  Revenue  Code  of 
95^  provides: 


(a)   In  General.  --  The  value  of  the  gross  estate 
shall  include  the  value  of  all  property  -- 

(1)  Transfers  on  or  Before  June  22,  193^  -- 
To  the  extent  of  any  interest  therein  of 
which  the  decedent  has  at  any  time  made  a 
transfer  (except  in  case  of  a  bona  fide 
sale  for  an  adequate  and  full  consideration 
in  money  or  money's  worth),  by  trust  or 
otherwise,  where  the  enjo.yment  thereof 
was  subject  at  the  date  of  his  death  to 
any  change  through  the  exercise  of  a  power 
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property  could  be  Included  because  he  "trans- 
ferred" only  his  community  half  of  the  property. 
The  other  half  was  transferred  by  Sadie.   Al- 
though Leroy  could  revoke,  terminate  or  amend 
the  trust,  only  half  of  the  trust  property  can 

be  included  in  his  gross  estate  under  section 

10/ 
2041(a)(2),     since  unilaterally  he  could  thereby 


(Continued) 

(in  whatever  capacity  exercisable)  by  the 
decedent  alone  or  by  the  decedent  in 
conjunction  with  any  other  person  (without 
regard  to  when  or  from  what  source  the 
decedent  acquired  such  power),  to  alter, 
amend,  revoke,  or  terminate,  or  where 
any  such  power  is  relinquisned  in  con- 
templation or  decedent's  death. 

10/  Section  204l(a)(2)  of  the  Internal  Revenue  Code 
of  1954  provides s 

(a)  In  General.  --  The  value  of  the  gross 
estate  shall  include  the  value  of  all  property  -- 

*  *  *  * 

(2)  Powers  Created  After  October  21, 
1942.  --  To  the  extent  of  any  property 
with  respect  to  which  the  decedent 
has  at  the  time  of  his  death  a  general 
power  of  appointment  created  after 
October  21,  1942,  ♦  ♦  ♦. 

Section  204l(b)(l)  provides: 

(b)  Definitions.  --  For  purposes  of 
subsection  (a)  -- 
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"appoint"  only  his  half  of  the  community  to  himself, 
his  estate,  or  the  creditors  of  either.   The  other 
half  would  still  belong  to  Sadie  and  could  be 
recovered  by  her.   His  rights  over  the  trust  prop- 
erty were  certainly  no  greater  than  if  he  had  held 
the  property  in  his  own  name  as  agent  or  manager 
for  the  community,  and  this  was  recognized  by 
Leroy  and  Sadie  when  her  consents  were  required 
for  amendments  of  the  trust.   Since  only  his 
community  half  of  the  property  would  have  been 
included  In  his  estate  In  the  latter  case,  no  more 
than  half  should  be  Included  In  his  estate  because 
the  property  was  in  a  revocable  trust.   This  is  con- 
sistent with  the  result  In  Lang  v.  Commissioner, 
304  U.S.  264  (1938),  where  it  was  held  that  upon 
the  death  of  a  husband,  with  a  wife  surviving, 
only  one  half  of  the  proceeds  of  insurance  on 
his  life,  purchased  with  community  funds,  is 
includable  in  his  estate. 


(Continued) 


( 1 )   General  Power  of  Appointment . 
The  term  "general  power  of  appointment" 
means  a  power  which  is  exercisable  in 
favor  of  the  decedent,  his  estate,  his 
creditors,  or  the  creditors  of  his 
estate  ♦  ♦  ♦. 
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It  seems  clear  that  Sadie  made  a  taxable 
transfer  of  her  half  of  the  trust  property  bu^  not 
until  Leroy's  death.  See  the  Chase  Manhattan  case, 
supra.   By  consenting  to  the  trust  and  subsequent 
amendments,  Sadie  surrendered  her  community  property 
interest  in  the  "proceeds"  of  the  trust  as  amended, 
to  the  extent  of  the  other  beneficiaries'  interests 
therein.   This  transfer  was  incomplete  until 
Leroy's  death,  since  he,  as  agent  and  manager  of 
the  community,  could  have  revoked  the  trust  and 
returned  the  trust  property  to  the  community.   On 
his  death  the  trust  became  irrevocable,  completing 
the  transfer,  and  thus  Sadie  would  appear  to  have 
become  liable  for  a  gift  tax  based  on  the  difference, 
if  any,  between  the  value  of  her  community  half  of 
the  trust  that  she  gave  up  and  the  value  of  her 
interest  under  the  terms  of  the  trust. 

This  same  half  of  the  trust  property  will 
also  be  includable  in  Sadie's  gross  estate  on  her 
later  death  under  section  2036(a)(1),  since  she 
consented  to  a  transfer  of  her  half  of  the  community 
property  into  the  trust  and  retained  for  her  life 
"the  possession  or  enjoyment  of,  or  the  right  to 
the  income  from,  the  property." 

If  Sadie  had  predeceased  Leroy,  one  half 
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of  the  value  of  the  trust  would  have  bee^    *'^'""«  udable 
in  her  gross  estate  under  section  2033,    since  the 
trust  was  a  community  asset,  in  which  she  would  have 
had  a  community  interest  at  her  death.   This  follows 
upon  authority  of  the  Stewart  case  where  one  half  of 
the  value  of  the  community  annuity  and  insurance 
policies  were  includable  in  the  wife's  gross  estate 
where  she  predeceased  her  husband. 

CONCLUSION 
There  is  no  element  of  tax  avoidance  in- 
volved in  this  case.   Under  the  theory  of  the  tax- 
payer and  the  amicus  curiae,  half  of  the  trust  prop- 
erty is  taxable  to  the  husband  on  his  death,  and  the 
other  ha]f  will  be  taxed  to  the  wife  on  her  later 
death.  In  addition,  the  wife  is  liable  for  a  gift 
tax  as  a  result  of  the  trust's  becoming  irrevocable 
at  the  husband's  death.   This  is  at  least  as  much 
tax  liability  as  if  there  had  been  no  inter  vivos 
trust,  and  the  property  had  been  put  into  a  similar 
testamentary  trust  under  the  husband's  will.   Tax- 
payers in  community  property  states  should  not  be 


11/  Section  2033  of  the  Internal  Revenue  Code  of 
1954  provides:  "The  value  of  the  gross  estate  shall 
include  the  value  of  all  property  to  the  extent  of 
the  interest  therein  of  the  decedent  at  the  time  of 
his  death. " 
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overtaxed  because  they  chose  to  establish  an  orderly 
method  of  managing  and  passing  on  their  community 
property  before  their  deaths  and  to  avoid  the  bother 
and  expense  of  probate  proceedings . 

The  district  court's  unrealistic  opinion 
In  this  case  has  created  a  tax  trap  and  threatens 
to  disrupt  the  Intention  of  the  trustors  of  many 
trusts  presently  in  existence.   If  the  district 
court's  analysis  Is  correct,  a  great  many  existing 
trustors  may  already  be  retroactively  trapped. 
Thus,  If  the  lower  court's  decision  is  upheld,  it 
necessarily  follows  that  Sadie  made  a  taxable  gift 
to  Leroy  of  her  half  of  the  community  property 
passing  Into  the  trust  at  the  time  it  was  created, 
and  either  Sadie  or  the  trust  cc^rpus  necessarily 
would  be  subjected  to  an  additional  and  substantial 
gift  tax  as  well  as  Leroy 's  estate  tax  on  the  entire 
trust  corpus.   Finally,  under  the  Government's 
theory,  there  Is  no  guarantee  that  one  half  of  the 
trust  corpus  would  not  be  Includable  also  in  Sadie's 
gross  estate  under  section  2036(a)(1)  on  her  later 
death,  because  she  consented  to  a  transfer  of  her 
half  of  the  community  into  a  trust  under  which 
she  was  a  life  Income  beneficiary  (after  the  prior 
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life  estate  of  her  husband) . 

The  Government's  position  in  this  case  not 
only  lacks  reason  and  authority  but  it  seeks  an 
inequitable  result.  If  the  lower  court's  decision 
is  upheld,  Leroy  and  Sadie  Katz  and  their  estates 
will  end  up  paying  considerably  more  tax  than  if 
the  property  had  never  been  placed  in  trust. 
Thus,  the  Government  is  attempting  to  capitalize 
on  a  situation  that  in  reality  never  existed,  by 
reading  the  language  of  the  trust  literally  but 
in  vacuo  and  ignoring  the  realities  of  the 
community  property  system.   We  concur  heartily 
with  the  Fifth  Circuit  in  the  Chase  Manhattan 
case  where  it  was  said;   "The  Commissioner  [of 
Internal  Revenue]  owes  a  duty  to  the  United  States 
government  to  litigate  zealously  in  the  interest 
of  collecting  taxes.   But  he  owes  a  duty  to  all 
taxpayers,  including  the  litigating  taxpayer,  to 
see  that  the  tax  2aw  is  applied  justly."   259 
F.2d  at  237. 

It  is  respectfully  submitted  that  for 
the  reasons  given  herein  smd  in  the  brief  filed 
by  Appellant  Sadie  Katz,  the  Judgment  of  the  lower 
court  should  be  reversed.   If  this  court  does  not 
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reverse  the  lower  court,  It  Is  manifest  that  the 
following  undesirable  results  will  pertain: 

First,  and  foremost,  the  Estate  of  Leroy  Katz 
will  be  excessively  and  unjustly  taxed; 

Second,  numerous  other  estates  will  be  harassed 
by  revenue  agents  attempting  to  apply  the  Katz  case  to 
other  community  trusts;  and 

Third,  a  long  series  of  court  actions  will  be 
instituted  by  estates  In  attempts  to  obtain  an  overruling 
of  the  Katz  case  or  at  least  to  have  Its  application  be 
so  circumscribed  as  to  render  It  nugatory. 

It  Is  Incumbent  on  this  court  to  obviate 
all  three  of  the  above  results  here  and  now. 

Dated:   November   4   ,  1966. 

Respectfully  submitted. 


Clarence  E. 
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I  certify  that,  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules 
18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with 
those  rules . 


RICHARD  S.  KlhT/ON 
Richard  S.  Kinyon 


for 
MORRISON,  FOERSTER,  HOLLOWAY, 
CLINTON  &  CLARK 
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(2)  MITCHELL  ROGOVIN,  ESQ. 
Assistant  Attorney  General 
U.S.  Department  of  Justice 
Tax  Division 
Washington,  D.C.  20530 

Attention: 

RICHARD  C.  PUGH 

Acting  Assistant  Attorney  General 

LEE  A.  JACKSON, 

Chief,  Appellate  Section 

(3)  UNITED  STATES  ATTORNEY 

c/o  Loyal  Keir,  Chief,  Tax  Division 

600  United  States  Courthouse 

312  North  Spring  Street 

Los  Angeles,  California  90012 


46. 


That  said  envelope  was  then  sealed  and 
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STATEMENT  OF   PLEADINGS   AND  FACTS 
DISCLOSING  JURISDICTION 


On  October  20,    1965,    the  Federal  Grand  Jury  for  the 
Southern  District  of  California  returned  an  indictment  in  three 
counts,    naming  as  defendants  the  appellant     Donald  Allyn  McCul- 
lough  and  James  Sanford  Crist       All  of  the  counts  of  the  indictment 
were  based  upon  alleged  violation  of  Title  18.    United  States  Code. 
Section  641.     The  indictment  read  as  follows: 

"COUNT  ONE: 

On  or  about  June  27.    1965,    in  Los  Angeles 

County,    within  the  Central  Division  of  the  Southern 
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District  of  California,   defendants  JAMES  SAN- 
FORD  CRIST   and    IX)NALD  ALLYN    McCULLOUGH 
along  with  Rim  e  Donald  Davis.    Benjamin  Rosenberg. 
Joseph  Zaffino,    and  William  Henry  Robmson,    knowingly 
and  wilfully  stole  and  purloined  laboratory  equipment, 
made  of  platinum,    iridium,    tun^s'en  and  rhodium, 
from  the  premises  of  the  Korad  Corporation.    2520 
Colorado,    Santa  Monica,    California,    property  of  the 
United  States  having  a  value  in  excess  of  $100.00. 

"COUNT   TWO: 

From  on  or  about  June  28     1965  to  approxi- 
mately June  30,    1965.    in  Los  Angeles  County,    within 
the  Central  Division  of  the  Southern  District  of  Cali- 
fornia,   defendants   JAMES  SANFORD  CRIST   and 
DONALD  ALLYN   McCULLOUGH  along  with  Bruce 
Donald  Davis,    Benjamin  Rosenberg.    Joseph  Zaffino 
and  William  Henry  Robinson  received,   concealed  and 
retained  with  intent  to  convert  to  their  own  use  and 
gain  laboratory  equipment  made  of  platinum,    iridium, 
tungsten  and  rhodium,    stolen  from  the  premises  of 
the  Korad  Corporation.    2520  Colorado.    Santa  Monica. 
California,    property  of  the  United  States  having  a 
value  in  excess  of  $100.  00,    which  property  thereto- 
fore had  been  stolen  and  purloined  as  the  defendants 
then  and  there  well  know. 
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"COUNT  THREE: 

On  or  about  June  29,    1965.    In  Los  Anpf»l*»s 
County,    within  the  Central  Division  of  the  Suuiu.iji 
District  of  California,    defendants  JAMES  SANKORD 
CRIST   and    DONALD  ALLYN   McCULLOUGH   along 
with  Bruce  Donald  Davis,    Benjamin  Rosenberg, 
Joseph  Zaffino,    and  William  Henry  Robinson 
knowingly  and  wilfully,    without  authority,    sold, 
conveyed  and  disposed  of  laboratory  equipment 
made  of  platinum,    iridium,    tungsten  and  rhodium. 
stolen  from  the  premises  of  the  Korad  Corporation, 
2520  Colorado.    Santa  Monica,    California,    to  Howard 
Martin,    Jr.  ,    property  of  the  United  States  having 
a  value  in  excess  of  $100.  00.  " 

On  November  29,    1965,    defendant  McCullough  entered  a 
plea  of  not  guilty  to  the  three  counts  of  the  indictment.     Jury  trial 
commenced  at  Los  Angeles  on  December  13.    1965  and  continued 
to  December  17,    1965,    when  the  jury  returned  a  verdict  of  guilty 
against  defendant  McCullough  on  Counts  One,    Two  and  Three  of 
the  indictment. 

On  January  17.    1966,    after  the  court  denied  defendant 
McCullough' s  motions  for  judgment  of  acquittal  or  in  the  alterna- 
tive for  a  new  trial,    judgment  of  conviction  was  entered  against 
him  on  Counts  One,    Two  and  Three  of  the  indictment.     At  the  same 
time,    defendant  McCullough  was  sentenced  to  a  term  of  two  years 
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imprisonment  on  each  of  the  three  counts,   to  run  concurrently. 

Defendant  McCullough  filed  a  timely  notice  of  appeal  on 
January  17,    196G. 

Jurisdiction  of  the  District  Court  for  the  Southern  District 
of  California,    Central  Division,    was  based  on  Title  18,    United 
States  Code,    Sections  641  and  3231. 

Jurisdiction  of  this  Court  is  based  on  Title  28.    United 
States  Code,    Sections  1291  and  1294(1). 


II 
STATUTES   INVOLVED 

Title  18,    United  States  Code,    Section  641,   provides  in 
pertinent  part  as  follows: 

"Whoever  .    .    .    steals,    purloins,    or  knowingly 
converts  to  his  use  or  the  use  of  another,    or  without 
authority,    sells,    conveys  or  disposes  of  any  . 
thing  of  value  of  the  United  States  or  of  any  depart- 
ment or  agency  thereof,    ...    or 

"Whoever  receives,    conceals,    or  retains 
the  same  with  intent  to  convert  it  to  his  use  or  gain. 
knowing  it  to  have  been  .    .    .    stolen,    purloined  or 
converted  -- 

"Shall  be  .    .    .    (guilty  of  an  offense)." 


Ill 

QUESTIONS   PRESENTED 

1.  Did  the  trial  court  err  in  failing  to  direct  a  verdict 

of  acquittal  on  the  ground  that  the  evidence  was  insuffirim*  *n  show 
that  the  stolen  property  was  that  of  the  Government  and  wor'n  m 
excess  of  $100.  00*^ 

2.  May  defendant  raise  for  the  first  time  in  this  Court 
the  issue  of  whether  the  question  of  his  guilt  on  all  three  counts  oi 
the  indictment  was  properly  submitted  to  the  jury  by  the  trial 
court? 

3.  Did  the  trial  court  err  in  failing  to  direct  a  verdict 
of  acquittal  on  the  ground  that  the  only  evidence  against  McCullough 
was  the  uncorroborated  testimony  of  his  accomplices? 


IV 
STATEMENT  OF   FACTS 

The  night  of  June  27.    1965,    the  premises  of  the  Korad 
Corporation  of  Santa  Monica.    California  were  burglarized.     The 
burglary  was  discovered  at  1:45  a.m.    on  June  28,    1965,    by  tiie 
co-owner  of  the  West  Coast  Detective  Agency  and  Police  Patrol. 
Mr.    George  L.    Shishim  (R    T     15  &  20).   -'     Mr     Shishim  then 
discovered  that  a  door  on  the  patio  and  a  glass  door  locaiea  on  tne 


1/  "R .  T.  "  refers  to  the  Reporter's  Transcript  herein. 
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Colorado  Avenue  side  ol  the  Korad  building  had  been  broken  (R.T. 

24). 

On  the  morning  of  June  28     IQnf)     Mr«     Mnri-.   A     r».. argon. 
a  researcli  chemist  tor  Korad  Corporation     discovered  litat  a  small 
filing  cabinet  in  a  Korad  office  had  been  broken  into  |R   T     35  «t 
63],     Mrs     Pearson  also  notiicd  that  a  cabinet  in  the  chemical - 
physics  laboratory,    used  to  store  precious  metals,    had  been 
tampered  with.     On  the  afternoon  of  June  25,    1965,    she  had  placed 
a  number  of  platinum  crucibles  in  this  cabinet  with  a  combinanon 
lock  fR.  T     37].     Now     on  Monday,    June  28     the  precious  metals  in 
this  cabinet  were  found  by  her  ^o  be  missing. 

In  another  cabinet  in  the  office  there  had  been  on  June  2S«h 
two  new  iridium  crucibles,    which  were  also  found  to  be  missing 
(R.  T.    37-8].     Patchwork  had  been  done  on  one  of  these  crucibles 
by  one  of  the  workers  in  the  plant.     The  appearance  of  iridum 
crucibles  subsequently  recovered  and  introduced  at  trial  was 
similar  to  these  at  Korad  Corporation  [R.  T.    42,    118).     Other 
crucibles  of  nickel,    zirconium  and  platinum  also  placed  in  evidence 
at  trial  were  similar  in  appearance  to  those  found  missing  in  the 
burglary  at  Korad  Corporation  (R    T.    43).     Indeed,    the  crucibles 
of  precious  metal  produced  at  the  trial  below  were  substantially 
proved  to  be  identical  to  those  taken  in  the  burglary  (R.  T     42.    43, 
44.    45,    175-177].     These  were  Exhibits  One  through  Ten  in  evidence 
at  the  trial  below. 

Mr.    Donald  Kopczick.    the  administrative  assistant  ♦o  the 
controller  and  security  officer  at  Korad.    who  was  also  in  charge 
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of  the  administration  of  Koraa  s  uuvernment  coniratts.    was  called 
to  the  Korad  Corporation  around  2:30  a   m     on  June  28.    1965  by 
Mr.    Shishim  and  informed  of  the  burclarv  (R    T.    HOI       Mr     Kop- 
czick  noticed  that  tho  two  cabinets  uscci  U)  s'orc  wie  precious  metals 
had  been  tampered  with  (H.T     62)      Mi-     Kopczick  supervised  the 
computation  of  the  loss.     The  determination  of  this  loss  was  com 
puted  by  taking  the  purchase  orders,    which  showed  the  value  oi 
each  inventory  item  of  precious  metal  and  whether  it  was  charged 
to  the  Government  or  to  Korad  Corporation  fR    T     68     78),    mmus 
the  inventory  on  hand  and  credits  showing  whicn  previous  metals 
had  been  returned  for  scrap  (R    T.    65). 

Mr.    Kopczick  referred  in  his  testimony  below  ♦o  the 
Government  property  record  cards  showing  which  contract  ^he 
property  pertained  to  [R    T.    65)      These  contracts  were  admitted 
into  evidence  [R.  T.    440).      The  government  contraits  had  Their  own 
special  number  series  [R.T.    69).     By  referring  to  these  cards, 
the  Korad  Corporation  knew  which  property  the  Government  owned 
[R.T.    69-70],     This  Government  property  stock  r»Mord  card  was 
designed  by  the  Korad  Corporation  in  connection  with  its  inventory 
control  system  [R.T.    68).     This  system  was  approved  by  the  Air 
Force  Property  Administrator,    Mr.    Howard  M.   Schultheis.     Mr. 
Schultheis  visited  the  Korad  Corporation  every  three  months  to 
analyze  all  procurement  and  stock  records,    purchase  orders. 
invoices,    etc.    [R.T.    449).      The  duration  of  Mi-     Sihultheis*  visits 
lasted  from  five  to  seven  days  [R.T.    450). 

Mr.   Schultheis  found  that  the  internal  accounting  procedure 
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precious  metals  but  in  fact  did  not  do  so  [R.  T.    211]. 

Zaffino  had  a  discussion  with  Rosenberg  about  breaking  into 
the  Korad  plant  [R„T.    217].     Rosenberg  Then  drew  Zaffino  a  map 
of  the  layout  of  the  Korad  plant  [R.  T.    248]. 

On  the  night  of  the  burglary,    Zaffino  met  with  Rosenberg. 
Rosenberg  told  Zaffino  that  he  was  going  to  burglarize  the  plant 
himself  [R.  T.    273].     Rosenberg  said  he  had  an  inside  man  in  the 
Korad  plant  who  had  showed  him  around  [R.  T.    274,    304].     Rosen- 
berg stated  that  there  was  no  alarm  system  at  the  Korad  plan^ 
[R.T.    278].     There  is  also  some  indication  tha+  McCullough  told 
Rosenberg  about  the  files  in  the  Korad  plan^  [R.T.    416]. 

On  the  night  of  the  crime,    Robinson  broke  a  window  and 
entered  the  plant  [R.  T.    258].     Davis  was  with  him,     Davis  was  in 
communication  with  Rosenberg  and  Zaffino,    who  were  outside  the 
plant,    by  walkie-talkie  [R.T.    255].     Robinson  stayed  in  "he  plant 
fifteen  or  twenty  minutes  after  Davis  left  [R.  T.    261].     After  the 
burglary  Davis  phoned  Zaffino  and  told  him  that  he  had  the  stuff 
from  Korad  [R.  T.    264]. 

After  the  burglary,    McCullough  called  Martin  Metals  on 
the  telephone  and  asked  Mr.   Martin  if  he  wanted  to  purchase 
certain  metals  which  belonged  to  the  platinum  group  [R.T.    101]. 
McCullough  represented  that  he  was  from  the  firm  of  Parrish  and 
Bond  [R.  T.    102].     On  or  about  June  28,    1965  McCullough  brought 
some  platinum,    in  fabricated  shapes,    to  Mr.   Martin's  office  [R.T. 
108].     This  platinum  looked  as  if  it  had  been  rolled  or  spun  [R.T. 
108].     Mr.   Martin  purchased  these  metals  from  appellant 
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McCullough  for  $1    574  [R    T,    110].     The  receipt  given  was  for 
15.  74  troy  ounces  of  platinum  [R.  T.    109-118],     On  the  29th  of 
June,    appellant  McCullough  came  to  Martin  Metals  with  a  man 
named  Rose.     They  then  sold  Martin  Metals  more  platinum      They 
were  issued  two  checks:     one  for  $1,  098  (approximately),    and  one 
for  $1,  213.  75  [R.  T.    113].     Some  material  was  left  at  Martin 
Metals  to  be  tested  for  its  contents.     Later  a  check  for  $2,  589.  20 
was  issued  for  this  material  which  was  iridium  [R.T.    114].     This 
material  that  was  sold  to  Martin  Metals  by  McCullough  and  Zaffmo 
had  certain  marks  placed  on  it  by  Mr.   Martin  [R    T.    118].     These 
markings  were  for  testing  the  metal ic  contents  of  the  material 
[R.T.    120].     Mr.    Martin  later  identified  these  nnarks  on  ^he  witness 
stand  [R.  T.    118-120]. 

Later  on  Zaffino  was  sent  by  Rosenberg  to  Martm  Medals 
to  sell  some  of  the  loot  [R.  T.    132].     A  check  to  Zaffino  for  $560 
for  5.  6  troy  ounces  of  platinum  was  issued  ^o  Zaffino  by  Martin 
[R.  T.    134].     Later  on  July  12,    Zaffino  picked  up  2  checks  from 
Martin  for  $1,  705  and  $1,  532,    respectively  [R.  T.    134]. 

The  day  after  the  burglary  Rosenberg  and  McCullough 
showed  up  at  Zaffino- s  apartment.     Then  all  three  went  down  to 
the  bank  and  cashed  the  checks  from  Martin  Metals.     They  split 
the  proceeds  three  ways  [R.  T.    290].     (Davis  was  to  receive  50% 
and  the  inside  man,    McCullough,    Zaffino  and  Rosenberg  were  to 
divide  up  the  rest  J    [R.T.    326,    328]. 

Later  on  Martin  Metals  issued  a  check  for  $2,  300. 
McCullough  took  this  check  to  the  bank  and  cashed  it  [R.  T.    293]. 
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McCullough  told  Zaffino,    Rosenberg  and  Davis  that  he  thought  the 
inside  man  should  get  more  money  because  the  expected  $6,  000  to 
$8,  000  burglary  turned  out  to  be  a  $57   000  burglary  [R.  T.    294], 

Martin  Metals  purchased  these  metals  from  the  defendants 
from  June  through  July  of  1965  [R.  T.    436].     These  metals  were 
the  proceeds  of  the  Korad  burglary  described  above,    and  were 
received  in  evidence  at  the  trial  below. 

V 
ARGUMENT 


A.  THE   COURT   DID  NOT   ERR   IN   FAIL- 

ING  TO   DIRECT   A   VERDICT  OF 
ACQUITTAL  ON    THE   GROUND   THAT 
THE   EVIDENCE    WAS   INSUFFICIENT 
TO   SHOW   THAT   THE    STOLEN   PROP- 
ERTY   WAS   THAT   OF   THE   GOVERN- 
MENT AND   WORTH   IN   EXCESS  OF 
$100. 


Appellant's  Brief  [page  3]  points  out  that  Maria  A.    Pear- 
son's testimony  indicated  that  she  was  unable  to  specifically 
identify  Government's  Exhibits  One  through  Ten  as  items  which 
had  been  on  the  premises  of  the  Korad  Corporation  and  were  taken 
in  the  burglary  of  June  27,    1965  [R.  T.    33  et  seq.  ].     However,    as 
noted  by  the  appellant,    Mrs.    Pearson,    among  other  witnesses, 
did  testify  that  the  exhibits  resembled  certain  items  which  had 
been  on  the  premises  of  the  Korad  Corporation  and  taken  in  the 
burglary  [R.  T,    45],     Platinum  crucibles  were  locked  in  a  cabinet 
in  the  laboratory  by  Mrs.   Pearson  in  the  afternoon  on  June  25, 
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1965.     In  another  cabinet  were  two  new  iridium  crucibles  [R,  T. 
37-8].     Patchwork  had  been  done  on  one  of  these  crucibles  by  one 
of  the  workers  in  the  plant.     The  appearance  of  the  iridium 
crucibles  which  were  introduced  into  evidence  as  the  fruils  of  the 
burglary  [Exhibit  10],    was  like  these  at  Korad  Corporation     even 
to  the  patchwork  [R.  T.    42,    118].     Also  other  crucibles  of  nickel, 
zirconium  and  platinum  [Exhibit  4]  produced  at  trial  were  similar 
in  appearance  to  those  stolen  from  Korad  Corporation  [R.  T.    43], 

According  to  the  testimony  of  Donald  Kopczick  [R.  T.    65. 
67-100],    the  loss  of  government  property  was  determined  by  an 
internal  accounting  system.     The  accounting  procedure  involved 
the  comparison  of  purchase  orders  which  indicated  the  direct 
charge  numbers  for  governmental  contracts  involved;    these  con- 
tracts were  admitted  into  evidence  [R.  T.    452,    491]  with  inventory 
cards.     There  were  separate  inventory  cards  for  government 
property.     These  inventory  cards  showed  the  amount  of  precious 
metals  used  in  the  chemical  physics  area  and  to  which  contract 
they  pertained  [R.  T.    491],     The  inventory  cards  were  then  checked 
against  the  actual  inventory  on  hand. 

The  appellant  attacks  this  inventory  system  stating  that 
there  was  "...    great  detail  (in  explaining  how  the  system  oper- 
ated) but  (the  system)  is  replete  with  conclusions  of  fact  without 
foundational  predicate"  [at  p.    3].     The  appellant  goes  on  to  state 
"...   the  conclusions  were  predicated  on  the  internal  inventory 
record  control  system  of  the  Korad  Corporation  and  were  not  based 
on  any  other  facts  offered  into  evidence"  [at  p.    4].     It  is  very 
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1965.     In  another  cabinet,  were  two  new  iridium  crucibles  [R.  T. 
37-8].     Patchwork  had  been  done  on  one  of  these  crucibles  by  one 
of  the  workers  in  the  plant.     The  appearance  of  the  iridium 
crucibles  which  were  introduced  into  evidence  as  the  fruHs  of  the 
burglary  [Exhibit  10],    was  like  these  at  Korad  Corporation,    even 
to  the  patchwork  [R.  T.    42,    118].     Also  other  crucibles  of  nickel, 
zirconium  and  platinum  [Exhibit  4]  produced  at  trial  were  similar 
in  appearance  to  those  stolen  from  Korad  Corporation  [R.  T.    43]. 

According  to  the  testimony  of  Donald  Kopczick  [R.  T.    65, 
67-100],    the  loss  of  government  property  was  determined  by  an 
internal  accounting  system.     The  accounting  procedure  involved 
the  comparison  of  purchase  orders  which  indicated  the  direct 
charge  numbers  for  governmental  contracts  involved      these  con- 
tracts were  admitted  into  evidence  [R.T.    452,    491]  with  inventory 
cards.     There  were  separate  inventory  cards  for  government 
property.     These  inventory  cards  showed  the  amount  of  precious 
metals  used  in  the  chemical  physics  area  and  to  which  contract 
they  pertained  [R.  T.    491].     The  inventory  cards  were  then  checked 
against  the  actual  inventory  on  hand. 

The  appellant  attacks  this  inventory  system  stating  that 
there  was  "...   great  detail  (in  explaining  how  the  system  oper- 
ated) but  (the  system)  is  replete  with  conclusions  of  fact  without 
foundational  predicate"  [at  p.    3].     The  appellant  goes  on  to  state 
"...   the  conclusions  were  predicated  on  the  internal  inventory 
record  control  system  of  the  Korad  Corporation  and  were  not  based 
on  any  other  facts  offered  into  evidence"  [at  p.    4].     It  is  very 
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difficult  to  see  how  the  loss  of  property  could  be  otherwise  com- 
puted than  by  this  accounting  process.     What  stronger  evidence 
could  be  introduced  in  order  to  show  proof  of  loss  or  a  theft? 

The  substance  of  Dr.    Ricardo  G.    Pastor's  testimony  was 
that  the  exhibits  presented  to  him  appeared  to  be  similar  to  those 
on  the  premises  of  the  Korad  Corporation  but  that  he  could  not 
specifically  identify  the  exhibits  [R.  T.    174],     Government's 
Exhibit  1  was  an  iridium  crucible  [R.  T.    170],    Exhibit  2  was  an 
iridium  crucible  containing  gadolenum,    aluminum,    and  neodymium 
in  small  amounts  [R.  T.    171].     Exhibit  8  consisted  of  a  tungsten 
crucible.     The  dimension  of  this  exhibit  corresponded  to  the 
specifications  of  a  special  crucible  that  was  built  for  Korad  by  the 
Allen  Jones  Electronics  Corp.    [R.  T.    180]. 

Also  Dr.   Pastor's  testimony  indicated  that  Korad  Corpora- 
tion was  the  only  company  then  undertaking  Governmental  efforts 
in  the  utilization  of  the  specific  material  (referring  to  gadolinium 
aluminate)  which  he  had  analyzed  [R.  T.    175]. 

Mr,    Howard  M.    Schultheis  testified  that  the  accounting 
system  of  the  Korad  Corporation  conformed  to  the  standards  set 
by  the  Armed  Services  Procurement  Regulations  [R.  T.    445-6]. 
He  also  testified,    while  looking  at  the  contracts  placed  in  front  of 
him  on  the  witness  stand,    that  these  were  CPFF  (Cost  Plus  Fixed 
Fee)  contracts  between  the  United  States  Government  and  the  Korad 
Corporation  [R.  T.    477],    pursuant  to  which  the  stolen  metals  were 
furnished  to  Korad  by  the  Government.     The  existence  of  these 
contracts  was  shown  by  evidence  [R.  T.   452]. 
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Mr.    Schultheis  indicated  that  all  governmen+al  contrac+s 
with  the  Korad  Corporation  had  a  clause  which  stated  that  iitle  to 
"...    property  furnished  by  the  Government  shall  remain  in  the 
Government"  [R.  T.    448], 

Because  of  the  testimony  of  the  witnesses  named  above  and 
the  evidence  introduced  at  the  trial,    especially  the  accounting 
exhibits  and  the  governmental  contracts,    the  appellant's  argument 
is  without  merit.     The  jury  was  properly  permitted  to  infer  that 
the  metals  stolen  from  Korad  were  property  of  the  United  States,, 
of  a  value  more  than  $100,    and  that  these  metals  were  introduced 
in  evidence  at  the  trial  below  after  they  were  recovered  from 
Martin  Metals.     For,    when  the  appellate  courts  consider  an  attack 
upon  the  sufficiency  of  the  evidence  on  appeal,    the  general  rule  is 
that  they  must  view  the  evidence  at  trial  in  the  light  most  favorable 
to  the  Government. 

Glass er  V.    United  States,    315  U.S.    60  (1942); 

Noto  V.    United  States,    367  U.S.    290  (1961); 

Stein  V.    United  States,    327  F.  2d  825 

(9  Cir.    1964),    cert,   denied  377  U.S.    970, 
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B.  APPELLANT  MAY   NOT   RAISE   FOR 

THE   FIRST   TIME   IN   THIS   COURT 
THE   ISSUE   OF   WHETHER   THE   QUES- 
TION OF   HIS   GUILT  ON   ALL   THREE 
COUNTS   OF   THE   INDICTMENT   WAS 
PROPERLY    SUBMITTED   TO   THE  JURY 
BY    THE    TRIAL   COURT 


At  trial  the  Court  instructed  the  jury  without  including  m 
its  instructions  the  cautionary  instruction  that  defendant  McCullough 
could  not  be  found  guilty  both  of  stealing  and  of  receiving  -the  same 
Government  property  [R„  T.    511-541]„     As  a  result,    defendant 
McCullough  was  found  guilty  by  the  jury  on  both  Coum  One  and 
Count  Two  of  the  indictment;    that  is,   he  was  found  guilty  of  steal- 
ing and  receiving  the  same  Government  propern^  [R.  T.    544-545]. 

In  the  case  of  Milanovich  v.    United  States.    365  U„  S„    551 
(1961),   the  Supreme  Court  held,    in  construing  Section  651  of  Title 
18,    United  Stares  Code,    that  "the  trial  judge  erred  in  no+  charging 
that  the  jury  could  convict  of  either  larceny  or  receiving,    but  not 
of  both"  (365  U.S.    at  555).     In  Milanovich,    defendant's  counsel  had 
maintained  throughout  the  trial  that  a  thief  cannot  be  convicted  of 
receiving  from  himself,    and  had  pressed  for  a  jury  instruction  to 
the  effect  that  his  client  could  be  convicted  of  larceny  or  of  receiv- 
ing,   but  not  both  (365  U.S.    at  352-353). 

In  the  case  at  bar,    the  reverse  is  true.     At  no  time  during 
the  trial  did  McCullough 's  counsel  raise  the  issue  whether  his 
client  should  be  convicted  of  stealing  and  receiving  the  same 
precious  metal  crucibles.     Nor  was  an  instruction  requested  to  the 
effect  that  McCullough  could  not  be  so  convicted,    McCullough' s 

15. 


B.  APPELLANT   MAY  NOT   RAISE   FOR 

THE   FIRST   TIME   IN   THIS   COURT 
THE   ISSUE   OF   WHETHER   THE   QUES- 
TION OF   HIS   GUILT  ON   ALL   THREE 
COUNTS  OF   THE   INDICTMENT   WAS 
PROPERLY    SUBMITTED   TO   THE  JURY 
BY    THE    TRIAL   COURT 


At  trial  the  Court  instructed  the  jury  without  including  in 
its  instructions  the  cautionary  instruction  that  defendant  McCullough 
could  not  be  found  guilty  both  of  stealing  and  of  receiving  ^he  same 
Government  property  [R.T.    511'541]„     As  a  resul"",    defendant 
McCullough  was  found  guilty  by  the  jury  on  both  Coun-^  One  and 
Count  Two  of  the  indictment;    that  is,    he  was  found  guilty  of  steal- 
ing and  receiving  the  same  Government  property  [R,  T.    544-545]. 

In  the  case  of  Milanovich  v„   United  States,    365  U^  S.    551 
(1961),    the  Supreme  Court  held,    in  construing  Section  651  of  Title 
18,    United  States  Code,    that  "the  trial  judge  erred  in  not  charging 
that  the  jury  could  convict  of  either  larceny  or  receiving,   but  not 
of  both"  (365  U.S.    at  555).     In  Milanovich,    defendant's  counsel  had 
maintained  throughout  the  trial  that  a  thief  cannot  be  convicted  of 
receiving  from  himself,    and  had  pressed  for  a  jury  instruction  to 
the  effect  that  his  client  could  be  convicted  of  larceny  or  of  receiv- 
ing,   but  not  both  (365  U.S.    at  352-353). 

In  the  case  at  bar,    the  reverse  is  true.     At  no  time  during 
the  trial  did  McCullough 's  counsel  raise  the  issue  whether  his 
client  should  be  convicted  of  stealing  and  receiving  the  same 
precious  metal  crucibles.     Nor  was  an  instruction  requested  to  the 
effect  that  McCullough  could  not  be  so  convicted,    McCullough' s 
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counsel  pronounced  himself  satisfied  with  the  instructions  as  given 
[R.  T.    541].     Thus  this  issue  was  never  raised  at  the  trial. 

This  Court  of  Appeals  should  not  consider  on  appeal  an 
issue  which  was  never  raised  at  the  trial  below. 

Morales  v.    United  States,    373  F.  2d  527 

(9  Cir.    1967); 
Grant  v.    United  States.    291  F.  2d  746 

(9  Cir.    1961),    cert,    denied  368  U.S.    399 
(1961), 
It  is  of  course  true  that  Rule  52(b)  of  the  Federal  Rules  of 
Criminal  Procedure  permits  an  appellate  court  to  recognize  plain 
error  to  which  no  objection  was  made  in  the  trial  court,    in  the 
Court's  discretion.     This,    the  Government  submits,    is  a  discre- 
tion which  should  not  be  exercised  here  in  defendant's  favor.     For 
defendant  received  concurrent  sentences  of  two  years  on  each  of  'he 
three  counts  of  which  he  was  convicted.     His  sentence  was  not  more 
severe  on  account  of  the  multiple  findings  of  guilt  which  were  made 
by  the  jury,    and  appellant  was  therefore  not  prejudiced  by  any  error 
which  may  have  occurred. 
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C.     THE  TRIAL  COURT  DID  NOT  ERR 

IN  FAILING  TO  DIRECT  A  VERDICT 
OF  ACQUITTAL  ON  THE  GROUND 
THAT  THE  ONLY  EVIDENCE  AGAINST 
McCULLOUGH  WAS  THE  UNCORROBO- 
RATED TESTIMONY  OF  HIS  ACCOM- 
PLICES. 


Appellant  asserts  in  his  brief  (at  page  7)  that  his  conviction 
should  not  be  allowed  to  stand  "since  it  is  based  on  the  uncorrobo- 
rated testimony  of  accomplices". 

It  is  not  true  that  McCullough's  convic  +  ion  is  supported 
only  by  accomplice's  testimony.     On  the  contrary,    witness  Howard 
Martin,    an  employee  of  Martin  Metals,    Inc.    and  by  no  stretch  of 
imagination  an  accomplice  of  McCullough,    gave  substannally  *he 
following  testimony:     on  June  28  or  29,    1965,    after  the  Korad  bur- 
glary,   McCullough,,    whom  Martin  had  previously  met  and  from 
whom  he  had  previously  bought  precious  metals  [R.  T     100-104], 
telephoned  Martin  and  said  he  had  some  platinum  he  wanted  to  bring 
over  for  sale  [R.  T.    107].     McCullough  did  come  to  Martin's  place 
of  business,    and  brought  with  him  some  platinum  which  had  been 
rolled  or  spun  [R.  T.    108].     Martin  bought  this  platinum  (15=  74 
troy  ounces)  from  McCullough  for  $1,  574.00  [R    T.    110-111],     On 
the  next  morning  McCullough  returned  to  Martin's  place  of  business 
and  brought  with  him  a  number  of  crucibles  which  he  left  there  for  a 
determination  of  their  metallic  content  [R.  T.    112].     The  next  after- 
noon,   McCullough  returned  again,    and  received  a  check  for 
$2,  589.  20  in  payment  for  the  crucibles,    which  were  of  the  platinum 
group  [R.  T.    114].     These  crucibles  were  identified  by  Martin  at  the 
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trial  as  having  been  purchased  by  him  from  McCullough  [R.  T.    118]. 
and  were  in  evidence  as  Government's  Exhibit  10.     Also,    Govern- 
ment's Exhibits  4  (silver  crucible  tops),    5  (tungsten  or  molybdenum 
crucible),    6  (more  crucibles),    7,    9,    3,    and  8  were  identified  as 
metal  which  had  been  brought  to  Martin  by  McCullough  or  his 
accomplices  after  the  Korad  burglary  [R.  T.    119-123].     These  are 
the  same  metals  which  resembled  the  ones  taken  from  Korad  m  the 
burglary. 

Thus  it  can  hardly  be  said  that  appellant  was  convicted  on  the 
uncorroborated  testimony  of  his  accomplices.  Moreover,  the  jury 
was  admonished  by  the  Court  that  the  testimony  of  the  accomplices 
Rosenberg  and  Davis  was  to  be  "received  with  caution  and  weighed 
with  great  care"  [R.  T.  524].  Even  if  their  testimony  had  been  the 
only  evidence  against  McCullough,  conviction  could  have  been  proper 
if  the  jury  believed  them. 

Andett  v.    United  States,    265  F   2d  837,    846-847 
(9  Cir.    1959); 

Williams  v.    United  States,    308  F.  2d  664,    666 
(9  Cir.    1962); 

Williams  v.    United  States,    315  F.  2d  113,    115 
(9  Cir.    1962). 
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CONCLUSION 

For  the  reasons  stated  above,    the  judgments  of  conviction 

should  be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.. 
United  States  Attorney, 

ROBERT   L.    BROSIO 

Assistant  U,    S.   Attorney, 
Chief,    Criminal  Division, 

MICHAEL   HEUER, 

Assistant  U.    S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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JURISDICTIONAL  STATEMENT  AND 
STATEMENT  OF    THE   CASE 


The  appellant,  David  A.  Hill,  was  indicted  on  February  23, 
1966,  by  the  Federal  Grand  Jury  for  the  Southern  District  of  Cali- 
fornia,   Central  Division. 

This  indictment,    which  was  in  One  Count,    charged  that: 

"On  or  about  November  10,    1965,    in  Los 
Angeles  County,    within  the  Central  Division  of 
Southern  District  of  California,    defendant  DAVID   A. 
HILL  and  Andrew  H.    Miller,    with  intent  to  defraud 
the  United  States,    knowingly  sold  and  facilitated  the 
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sale  to  Agent  Charles  H.    Restow  of  the  Federal 
Bureau  of  Narcotics,    1,  497.  00  grams  of  marihuana, 
which  said  marihuana,    as  the  defendant  then  and 
there  well  knew,    theretofore  had  been  imported 
and  brought  into  the  United  States  contrary  to  law.  "  — ' 

On  March  25,    1966,    before  the  Honorable  Francis  C.    Whelan, 

United  States  District  Judge,    jury  trial  commenced,    and  appellant, 

2/ 
on  March  29,    1966,    was  found  guilty  as  charged  in  the  indictment.  — ' 

On  April  28,    1966,    appellant  was  sentenced  to  imprisonment  for 

a  period  of  five  years  [C.  T.    24,    25]. 

Notice  of  Appeal  was  filed  on  May  6,    1966  [C.  T.    26]. 

The  District  Court  had  jurisdiction  of  the  case  under  Title 
28,    United  States  Code,    Sections  3231  and  3237. 

This  Court  has  jurisdiction  under  Sections  1291  and  1294, 
Title  28,    United  States  Code. 

II 
STATUTE   INVOLVED 

The  One-Count  Indictment  was  based  upon  Title  21,    United 
States  Code,    Section  176(a),    which  provides  in  pertinent  part  as 
follows: 


1/  C.  T.    2,    "C.  T.  "  refers  to  Clerk's  Transcript  of  Proceedings. 

2/  R.  T.    146,    162,    "  R.  T.  "  refers  to  Reporter' s  Stenographic 

~  Transcript. 
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"Notwithstanding  any  other  provision  of  law, 
whoever,    knowingly,    with  intent  to  defraud  the  United 
States,    imports  or  brings  into  the  United  States 
marihuana  contrary  to  law,    or  smuggles  or  clan- 
destinely introduces  into  the  United  States  marihuana 
which  should  have  been  invoiced,    or  receives,    con- 
ceals,   buys,    sells,    or  in  any  manner  facilitates  the 
transportation,    concealment  or  sale  of  such  mari- 
huana after  being  imported  or  brought  in,    knowing 
the  same  to  have  been  imported  or  brought  in  to  the 
United  States  contrary  to  law,    or  whoever  conspires 
to  do  any  of  the  foregoing  acts,    shall  be  imprisoned 
not  less  than  five  or  more  than  twenty  years  and,    in 
addition,    may  be  fined  not  more  than  $20,  000.    .    .    . 

"Whenever  on  trial  for  a  violation  of  this 
subsection,    the  defendant  is  shown  to  have  or  to 
have  had  the  marihuana  in  his  possession,    such 
possession  shall  be  deemed  sufficient  evidence  to 
authorize  conviction  unless  the  defendant  explains 
his  possession  to  the  satisfaction  of  the  jury.    ..." 

Ill 
STATEMENT  OF   FACTS 

At  about  3:15  P.M.    on  November  8,    1965,    Agent  Charles 
Restow  of  the  Federal  Bureau  of  Narcotics  was  introduced  to  the 
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appellant  Hill,    in  Hermosa  Beach,    California.     He  was  introduced 
by  an  informant,    named  Dennis  Snowdon  [R.  T.    51-53]. 

During  this  meeting,  appellant  Hill  told  Agent  Restow  that 
"he  (Hill)  could  furnish  marihuana  in  quantities,  but  that  he  would 
have  to  contact  a  partner  of  his  who  was  involved  in  the  business" 
[R.  T.  54].  Hill  was  asked  by  Agent  Restow  when  such  a  sale  could 
take  place  and  Hill  answered  that  they  could  go  over  right  then 
[R.  T.  54].  Thereupon,  Hill  alighted  from  the  booth  in  which  they 
were  sitting  and  stated,    "I'm  going  to  call  my  partner"   [R.  T.    54]. 

At  approximately  4:00  P.  M.    on  that  same  November  8th, 
one  Andrew  H.    Miller  arrived  and  was  introduced  to  Agent  Restow 
by  appellant  Hill  [R.  T.    54].     Restow  stated  that  Hill  had  told  him 
he  would  be  able  to  purchase  some  marihuana.     Miller  answered 
that  "Yes,    it  could  be  arranged"  [H.  T.    55], 

Agent  Restow  then  asked  Miller  what  the  price  would  be, 
whereupon  Miller  turned  to  appellant  Hill  and  asked,   "What  did 
you  tell  him?"   [R.  T.    55].     "I  told  him  $125  a  kilo".    Hill  responded. 

Agent  Restow  then  handed  $250  of  Government  funds  to 
Miller,    who  counted  it,    and  then  handed  $30  of  this  money  to 
appellant  Hill  for  his  share  in  the  transaction  [R.  T.    56]. 

The  next  time  Agent  Restow  met  with  appellant  Hill  and 
Andrew  Miller  was  at  9:45  in  the  evening  of  the  same  day.     This 
meeting  took  place  at  the  Zig  Zag  Cafe,    and  was  prearranged  for 
the  delivery  of  the  marihuana  [R.  T.    56,    58].     However,    Miller 
told  Restow  that  the  marihuana  could  not  be  delivered  until  the 
following  morning  at  which  time  appellant  Hill  would  be  out  of 
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town  [R.  T.    57].     After  this  evening  meeting  on  November  8th, 
Agent  Restow  had  no  further  contact  with  appellant  Hill  [R.  T.    58]. 

On  the  morning  of  November  9th,    Agent  Restow  attempted 
to  meet  with  Andrew  Miller,    however,    Miller  was  late  in  arriving, 
and  when  he  finally  came  Restow  had  already  left  [R.  T.    58,    75]. 

The  following  day,    November  10th,    at  approximately  11:00 
A.  M.  ,    Andrew  Miller  telephoned  and  then  met  with  Agent  Restow 
in  Torrance,    California,    and  delivered  to  him  what  was  introduced 
at  trial  as  Government's  Exhibit  One,    namely,    1,452   grams  of 
marihuana  [R.  T.    58-60,    50-51],     This  marihuana  was  "unmani- 
cured",    wrapped  in  foreign  packaging,    and  typical  of  the  marihuana 
that  comes  from  the  interior  of  Mexico  and  Baja  California,    in 
the  expert  opinion  of  Agent  Restow  [R.  T»    114-118]. 

On  cross-examination  of  Agent  Restow  at  the  trial,    counsel 
for  the  appellant  asked  Agent  Restow  how  he  had  come  to  know  the 
informant,    Dennis  Snowdon.     Agent  Restow  answered  that  he  had 
been  conducting  an  investigation  with  the  St.    Louis  office  of  the 
Federal  Bureau  of  Narcotics  regarding  sales  of  marihuana  in  that 
city  and  that  in  so  doing  he  had  occasion  to  interview  the  informant 
Snowdon.     Agent  Restow  told  Snowdon  that  the  Federal  Bureau  of 
Narcotics  was  interested  in  the  source  of  supply  for  the  St.    Louis 
case.     Snowdon,    who  was  not  under  indictment  and  against  whom 
no  prosecution  was  pending,    set  up  a  meeting  for  Agent  Restow 
to  make  a  purchase  from  appellant  Hill.      This  was  the  November  8th 
meeting  between  the  appellant  and  Agent  Restow  [R.  T.    61-64]. 

Andrew  Miller  testified  at  the  trial  as  a  witness  for  the 
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United  States.     He  had  known  appellant  Hill  for  approximately  six 
months  and  they  had  enjoyed  a  business  relationship  with  each 
other.     Miller  testified  that  they  were  "partners",    partners  "in 
the  sale  of  narcotics"   [R.  T.    72-73].     Miller  further  testified  that 
it  was  Hill  who  had  set  the  price  for  the  sale  of  marihuana  which 
was  the  subject  of  prosecution  [R.  T.    85]. 

When  asked  on  cross-examination  what  he  had  done  in  order 
to  obtain  the  marihuana  involved  in  this  case,    Andrew  Miller 
answered,    "I  merely  went  after  it"  [R.  T.    80]. 

Of  the  $250  in  Government  funds  which  was  paid  for  Exhibit 
One,    $200  represented  payment  for  the  marihuana,    $20  was 
retained  by  Andrew  Miller,    and  $30  went  to  appellant  Hill  [R.  T. 
75-76]. 

Appellant  Hill  did  not  choose  to  testify. 

IV 
ARGUMENT 


A.  APPELLANT   HAD   SUFFICIENT 

"POSSESSION"    OF    THE    MARIHUANA 
CHARGED    TO  INVOKE    THE   STATU- 
TORY  PRESUMPTION  OF   KNOWLEDGE 
OF   ILLEGAL  IMPORTATION. 


Appellant  contends,    as  basis  for  his  first  Specification  of 
Error,    that  there  is  no  proof  of  either  actual  or  constructive 
possession  of  the  marihuana  charged  such  as  would  allow  the 
Government  to  rely  on  the  statutory  presumption  relating  to 
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importation,    as  found  in  21  U.  S.  C.    §176{a). 

Appellee  certainly  concedes  that  there  was  no  proof  of 
actual  possession  of  the  marihuana  by  appellant  Hill.     There  was, 
however,    a  plethora  of  uncontradicted  facts  clearly  showing  that 
appellant  Hill  had  constructive  dominion  and  control  over  the  mari 
huana,    which  he  held  jointly  with  his  "partner"  Andrew  Miller. 

This  Court  has,    on  several  occasions  held  that  possession 
may  be  constructive  and  joint,    as  well  as  physical  or  exclusive, 
and  still  raise  the  statutory  presumption  provided  in  21  U.  S.  C. 
§176(a),    as  well  as  in  the  analogous  narcotics  section  21  U.  S.  C. 
§174.   -/ 

In  Anthony  v.    United  States,    331  F.  2d  687  (9  Cir.    1964), 
this  Court  held  that  constructive  possession  will  support  the  pre- 
sumption of  21  U.  S.  C.    §176(a)  in  a  prosecution  for  selling  mari- 
huana.    In  so  ruling,    the  court  cited  Cellino  v.    United  States,    276 
F.  2d  941  (9  Cir.    1960)  wherein  a  similar  question  was  raised. 
In  Cellino  the  appellant  was  found  to  have  "facilitated"  a  sale  of 
heroin  by  his  co-defendant  Bruno  to  a  deputy  sheriff.     The  opinion 
noted,    at  page  343,    that  as  to  appellant  Cellino: 

"The  primary  question  on  this  appeal  is 
whether  the  United  States  may  rely  upon  the  statu- 
tory presumption  arising  from  possession  to 
establish  that  the  heroin  was  imported  contrary  to 


3/  Appellee  will  rely  in  this  brief  on  cases  interpreting  the 

~  word  "possession"  used  in  both  statutes,    just  as  every  one 

of  the  cases  cited  in  appellant's  opening  brief  involves  21  U.  S.  C. 
§174  rather  the  statute  under  which  appellant  was  convicted,    21 

U.S.  C.    §176(a). 
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law  and  that  appellant  knew  it  was  so  imported.    .    .    . 
"It  is  not  disputed  that  Bruno  had  possession 
of  the  narcotics.     Appellant  contends  however,    that 
there  is  no  evidence  that  he  ever  had  possession, 
and  that  the  Government  may  not  rely  upon  possession 
in  Bruno  to  prove  illegal  importation  or  knowledge 
thereof  as  to  appellant,    since  the  presumption  arises 
only  where  'The  defendant  is  shown  to  have  or  have 
had  possession  of  the  narcotic  drug.  " 
The   court  citing  Title  18,    U.  S.  C.    §2  and  inter  alia,    United  States 
V.    Cohen,    124  F.  2d  164  (2  Cir.    1941),    Bernstein  v.    United  States, 
315  U.S.    811,    accepted  the  Government's  contention  that: 
"...    the  possession  required  by  §174 
need  'not  be  that  of  the  person  convicted'  and  upon 
proof  that  the  appellant  'facilitated'  or  'aided  and 
abetted'   in  the  sale,    possession  in  his  co-defendant 
Bruno  was  then  sufficient  to  make  the  presumption 
effective  against  appellant.  " 

and  at  page  946  held: 

"...    the  circumstantial  evidence  of 
dominion  and  control  is  sufficient  to  justify  a 
finding  by  the  jury  of  constructive  possession  in 
appellant  within  the  meaning  of  Section  174.  " 

In  the  Cohen  case  cited  by  this  Court  in  Cellino,    supra,    the 
Second  Circuit  held  at  page  165: 
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"Under  the  first  statute  we  have  quoted 
[21  U.  S.  C.    §174]  it  was  only  necessary  to  show 
possession  of  the  narcotics  to  establish  guilt  and 
under  the  second  statute  [18  U.  S.  C.    §2],    making 
an  abettor  a  principal,    it  was  not  necessary  that 
each  of  the  defendants  should  have  had  the  narcotics, 
but  only  that  one  or  more  of  them  had  possession 
while  the  others  aided  in  the  illicit  transaction  to 
which  that  possession  was  incidental." 

The  word  "facilitates"  as  used  in  Title  21  U.  S.  C.    §174, 
"in  any  manner  facilitates  a  sale",    has  been  held  by  this  Court  in 
Pon  Wing  Quong  v.    United  States,    111  F.  2d  751  (9  Cir.    1940),    at 
page  756  to  mean: 

"...    the  common  and  ordinary  definition  as 

expressed  by  a  standard  dictionary.     Quoting  from 

Webster's  Unabridged  Dictionary,    'facilitate'   is 

defined  as  follows:    'To  make  easy  or  less  difficult; 

to  free  from  difficulty  or  impediment;    as  to  facilitate 

the  execution  of  a  task.  ' 
Cited  with  approval  in  Bruno  v.    United  States,    259  F.  2d  8  (9  Cir. 
1958),    cert,    den.    333  U.S.    832. 

In  McClure  v.    United  States,    332  F.  2d  19  (9  Cir.    1964), 
appellant  McClure  was  present  in  co-defendant  Gaxiola's  residence 
at  the  time  Gaxiola  physically  delivered  heroin  to  one  Hopping,    an 
undercover  informant  of  the  Federal  Bureau  of  Narcotics,    and 
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received  $100  from  Hopping  therefor.     The  only  other  evidence 
connecting  McClure  with  this  transaction  was  the  subsequent  divid- 
ing of  the  purchase  money  by  Gaxiola  with  appellant  McClure.     On 
appeal,    McClure  argued  that  the  presumption  of  21  U.  S.  C.    §174 
was  inapplicable  to  him  "because  he  was  not  shown  to  have  had 
possession  of  the  narcotics  involved"  in  this  transaction.     This 
Court  stated  at  page  23: 

"Possession  sufficient  to  raise  the  presump- 
tion can  be  either  actual  or  'constructive.  '    Actual 
physical  contact  with  the  drugs  is  not  required; 
rather  possession  consists  of  'having  [the  drugs] 
in  one's  control  or  under  one's  dominion.  '     .    .    . 
(footnote  citation  omitted)    The  power  to  control 
can  be  shared  by  others,    and  it  can  be  shown  by 
direct  or  circumstantial  evidence." 
This  opinion  was  consistent  with  the  earlier  decision  in  Mullaney  v. 
United  States,    82  F.  2d  638  (9  Cir.    1936)  where  although  there  was 
no  evidence  of  appellant  Ethel  Mullaney  ever  having  physical 
custody  of  the  narcotics  involved,    or  actually  participating  in  the 
charged  sale,    nevertheless  the  circumstances  of  marked  money 
being  found  in  the  bed  where  she  slept  with  her  co-defendant  husband, 
and  that  she  was  in  such  room  at  the  time  the  undercover  inform- 
ant entered  the  residence  to  purchase  heroin  from  her  husband, 
although  he  did  not  enter  the  room,   was  held  sufficient  evidence  for 
application  of  the  statutory  presumption  of  21  U.  S.  C.    174  and  also 
sufficient  evidence  to  have  permitted  the  case  to  go  to  the  jury. 
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See  also: 

Rodella  v.    United  States,    286  F.  2d  306 

(9  Cir.    1960),    cert,    den.    365  U.  S.    889  (1961). 
The  decision  of  this  Court  in  Hernandez  v.    United  States, 
300  F.  2d  114  (9  Cir.    1962),    upon  which  appellant  Hill  relies  so 
heavily,    is  not  to  the  contrary.     An  extensive  review  of  cases  in- 
volving possession  was  there  made,    and  the   court  stated: 

"The  function  of  'possession'  in  the  statutory 
scheme  is  to  shift  to  the  defendant  the  burden  of 
identifying  the  legitimate  source  of  the  narcotic 
drugs,    if,    indeed  they  were  not  illegally  imported. 
This  statutory  rule  of  evidence  .    .    .    (footnote  refer- 
ence omitted)  rests  upon  (1)  the  rational  relationship 
between  'possession'  of  narcotic  drugs  by  the  defendant 
and  knowledge  on  his  part  that  a  substance  which  is 
normally  imported  and  rarely  imported  legally,    .    .    . 
(footnote  reference  omitted)  was  in  fact  im^ported 
contrary  to  law,    plus,    (2)  as  a  corollary,    the  con- 
sideration that  the  'possessor'  of  the  narcotic  drugs 
has  so  nauch  more  convenient  access  to  the  facts  as 
to  their  source  that  it  is  not  unreasonable  to  require 
him  to  come  forward  with  an  explanation  .    .    .    (Footnote 
reference  omitted.  )    Clearly,    both  rational  relationship 
and  relative  convenience  support  an  interpretation  of 
'possession'  which  extends  the  presumption  to  all  who 
have  dominion  and  control  over  particular  narcotic  drugs. 
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In  finding  inadequate  basis  to  conclude  "possession"  on  the 
part  of  appellant  Hernandez,    this  Court  was  faced  with  a  record 
where  the  trial  judge  sitting  without  a  jury  had  specifically  found: 
"...    that  neither  illegal  importation  of  the 
heroin  nor  personal  knowledge  by  the  defendant  that 
the  heroin  was  illegally  imported  had  been  proved. 
The  court  further  found  that  it  had  not  been  proved 
that  the  defendant  personally  had  either  physical 
possession  of  the  heroin  or  power  to  control  it. " 
(Emphasis  added.  ) 
It  was  noted  in  footnote  14,    at  page  120: 

"if  the  trial  court  had  found  that  defendant 
shared  control  over  the  heroin,    the  defendant  then 
would  have  had  constructive  'possession'  of  the 
heroin  and  the  statutory  presumption  would  have 
been  brought  into  play  under  the  decisions  earlier 
referred  to.  " 

In  substance, it  was  the  conclusion  of  the   court  that  where 
the  principal  defendant,   found  to  be  a  possessor  of  heroin,    is  not 
on  trial,    because  a  fugitive,    and  the  appellant  is  specifically  found 
by  the  trier  of  fact  not  to  have  had  either  actual  or  constructive 
possession  of  the  heroin  involved,    then  the  possession  of  such 
other  person  cannot  be  imputed  to  such  an  appellant.     The  instant 
case  involves  no  such  determination  by  the  trier  of  fact  of  lack  of 
possession. 
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In  the  trial  of  appellant  Hill,    it  was  uncontested  that  he  was 
the  "partner"  of  Andrew  Miller,    and  that  Miller  was  the  one  who 
made  the  actual  delivery.     Appellant  Hill  referred  to  Miller  more 
than  once  as  his  "partner"  before  calling  him  to  obtain  the  mari- 
huana [R.  T.    54].     Miller  himself  stated  that  he  and  Hill  were 
partners  in  the  sale  of  narcotics  [R.  T.    73]. 

Further,    it  is  uncontradicted  that  appellant  Hill,    not  Miller, 
set  the  price  for  the  instant  sale  of  marihuana  [R.  T.    85]. 

It  is  also  uncontradicted  that  appellant  Hill  received  more 
money  for  this  transaction  than  did  his  partner.    Miller  [R.  T.    75- 
76],    and  that  Miller's  only  participation  was  that  he,    in  his  words, 
"merely  went  after  it"   [R.  T.    80]. 

If  it  is  true  that  these  facts  permit  even  a  possible  inference 
of  control  over  the  marihuana,    then,    in  the  view  of  the  Ninth  Circuit, 
"the  possible  inference  becomes  a  proper  inference  of  the  fact  of 
possession  --of  dominion  and  control  over  the  marihuana  --  and 
once  made  by  the  trier  of  fact,    and  determined  by  him  to  be  sub- 
stantial,   clear  and  convincing  proof,    such  a  determination  of  fact 
is  binding  on  (this  Court).     Williams  v.    United  States,    9  Cir.    1961, 
290  F.  2d  451."     Anthony  v.    United  States,    supra. 
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B.     THE  JURY  WAS  PROPERLY  IN- 
STRUCTED THAT  THE  ACCUSED 
HAD  TO  HAVE  "POSSESSION"  BE- 
FORE  THE  STATUTORY  PRESUMP- 
TION COULD  ARISE. 


Appellant's  second  argument  seems  to  be  that  the   court,    in 
its  instructions,    failed  "to  exclude  from  the  jury  the  possibility  that 
appellant  might  have  joint  control  of  the  marihuana  merely  because 
he  either  aided  Miller  or  was  engaged  in  a  common  plan  with 
Miller.  "     (Appellant's  Opening  Brief  p.    17.  ) 

At  no  time  did  the  trial  judge  ever  instruct  the  jury  that  if 
they  found  appellant  merely  to  have  aided  Miller  or  engaged  in  a 
common  plan  with  him  the  statutory  presumption  could  arise  with- 
out finding  actual  or  constructive  possession  on  the  part  of  the 
appellant.     On  the  contrary,    the  court  specifically  instructed  that 
the  statutory  presumption  could  be  raised  only  if  the  accused  was 
shown  to  have  had  possession  of  the  marihuana.     The  court  stated: 
"To  aid  enforcement,    Section  176(a)  of  Title 
21,    United  States  Code,    further  provides: 

"  'Whenever  on  trial  for  a  violation 
of  this  subsection  the  defendant  is  shown  to 
have  or  to  have  had  the  marihuana  in  his 
possession,    such  possession  shall  be  deemed 
sufficient  evidence  to  authorize  conviction, 
unless  the  defendant  explains  his  possession 
to  the  satisfaction  of  the  jury.  ' 
"However,    this  statute  does  not  change  the 
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fundamental  rule  that  the  accused  is  presumed 
innocent  until  proved  guilty  beyond  a  reasonable 
doubt;    nor  does  it  impose  upon  the  accused  any 
burden  or  duty  to  produce  proof  that  the  narcotic 
drug  was  lawfully  imported,    or  any  other  evidence. 
"As  previously  stated,    the  burden  is  always 
upon  the  prosecution  to  prove  beyond  a  reasonable 
doubt  every  essential  element  of  the  crime  charged. 
What  the  statute  means  is  that  upon  a  trial  for  a  viola- 
tion thereof,    if  the  jury  should  find  beyond  a  reasonable 
doubt  that  the  accused  has  had  possession  of  the 
marihuana  as  charged,    the  fact  of  such  possession 
alone,   unless  explained  to  the  satisfaction  of  the 
jury  by  the  evidence  in  the  case,    permits  the  jury 
to  draw  the  inference  and  find  that  the  marihuana 
was  imported  or  brought  into  the  United  States  of 
America  contrary  to  law,    and  to  draw  the  further 
inference  and  find  that  the  accused  had  knowledge 
that  the  marihuana  was  imported  or  brought  in 
contrary  to  law.    .    .    . 


"in  connection  with  any  explanation  offered 
for  possession  of  marihuana,  you  are  reminded  that 
in  the  exercise  of  constitutional  rights  the  accused 
need  not  testify.     Possession  may  be  explained  to  the 
satisfaction  of  the  jury  through  other  circumstances 
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and  other  evidence  in  the  case,    independent  of  the 
testimony  of  the  accused.  "     [R.  T.    153,    154]. 
(Emphasis  added.  ) 

The  court  also  instructed: 

"in  this  case  you  are  concerned  only  with  the 
guilt  or  innocence  of  the  defendant  David  A.    Hill. 

"Four  essential  elements  are  required  to 
be  proved  in  order  to  establish  the  offense  charged 
in  the  indictment.     First,    that  the  defendant  sold 
and  facilitated  the  sale  of  marihuana  as  alleged  -- 
sold  or  facilitated  the  sale  of  marihuana  as  alleged; 
second,    that  the  naarihuana  had  been  imported  or 
brought  into  the  United  States  contrary  to  law; 
third,    that  the  defendant  knew  the  same  to  have 
been  imported  or  brought  into  the  United  States 
contrary  to  law;     and,   fourth,    that  the  defendant  did 
such  act  knowingly  and  with  intent  to  defraud  the 
United  States."  -/     [R.  T.    150]. 

Thus,    the  question  presented  to  the  jury  in  the  instructions 
of  the  court  was  that  of  the  accused's  possession.     Furthermore, 
the  trial  judge  meticulously  defined  possession  so  that  there  could 


4/  As  the  trial  court  said,    appellant's  proposed  instruction 

~  No.    3,    C.  T.    20,    states  nothing  more  than  the  instructions 

quoted  above  [R.  T.    105]. 
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be  no  mistake,    and  then  added: 

"if  the  jury  should  find  beyond  a  reasonable  doubt 
from  the  evidence  in  the  case  that  the  accused  either 
alone  or  jointly  with  others  had  actual  or  constructive 
possession  of  the  marihuana  described  in  the  indict- 
ment,   then  you  may  find  that  such  was  in  the  posses- 
sion of  the  accused  within  the  meaning  of  the  word 
'possession'  as  used  in  these  instructions."     (Emphasis 
added).     [R.  T.    149]. 

If,    after  all  this,    counsel  for  the  appellant  still  felt  the  jury 
could  convict  without  first  finding  that  the  accused  had  actual  or 
constructive  possession  of  the  marihuana,    he  could  have  asked  for 
special  findings  of  fact,    which  he  did  not  see  fit  to  do. 

In  summary,   the  instructions,    taken  as  a  whole,   fully  and 
correctly  communicated  to  the  jurors  that  they  had  to  be  convinced, 
beyond  a  reasonable  doubt,    that  the  accused  had  possessed  the 
marihuana,    either  actually  or  constructively,    before  the  statutory 
presumption  could  be  invoked.     Clearly,    the  requirements  of  justice 
were  satisfied. 


17. 


CONCLUSION 

A  review  of  the  record  indicates  no  error  prejudicial  to 

the  rights  of  appellant  and,    accordingly,    the  judgment  below  should 

be  affirmed. 

Respectfully  submitted, 

JOHN   K.    VAN  de  KAMP, 
United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,    Criminal  Division, 

WILLIAM   J.    GARGARO,    JR.  , 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/    William  J.    Gargaro,    Jr. 

WILLIAM   J.    GARGARO,    JR. 
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JURISDICTION  AND  STATEMENT  OF  THE  CASE 

The  immediate  action  of  respondent  upon 
which  the  petition  filed  is  based  is  the  order  to 
show  cause  of  February  23>  19^6  (R.,  p.  27).   The 
hearing  on  this  order  was  held  March  9>  19^6  (R., 
p.  20).   The  decision  of  the  Special  Inquiry  Officer 
of  March  9,  I966  (R.,  p.  I6)  was  appealed  to  the 
Board  of  Immigration  Appeals.   The  Board  by  its 
decision  of  July  1,  I966  (R.,  p.  1)  dismissed  the 
appeal,  and  the  administrative  action  was  final. 
The  petition  to  this  Court  to  review  under  §106(a) 
was  filed  on  July  20,  1966. 
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The  specific  action  of  respondent^  review 
of  which  is  sought  by  petitioner^  is  the  proceeding 
pursuant  to  Section  246  (8  USC  125§)  to  rescind  ad- 
justment of  status .  This  proceeding  originated  by- 
giving  notice  of  intention  to  rescind  (Exhibit  1, 
R.,  p.  437 )>  copy  of  which  is  Attachment  I. 

To  present  the  complete  picture,  respondent 
sets  forth  the  chronological  sequence  of  the  case. 

1.  October  24,  1939'  Petitioner  entered  the 
United  States  at  Nev/  York  for  a  period  of  one  year, 
as  a  nonimmigrant  student. 

2.  October  13,  I960.  He  married  Mary  Eliza- 
beth Herzog  at  Carson  City,  Nevada. 

3.  November  3,    I96Q.   She  filed  a  petition 
to  accord  him  nonquota  status  (Section  101(a) (27) (A) 
of  the  Act,  8  USC  1101(a) (27) (A)). 

4.  November  23,  I96Q.   The  petition  was  approved 

5.  December  19,  i960.  He  filed  application 
for  status  as  a  permanent  resident  under  Section  245 

(8  USC  1255). 

6.  February  1,  1961.   Permanent  resident 
status  granted. 

7.  February  7,    1961.  He  filed  a  complaint 
for  divorce  in  San  Francisco. 
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8.   March  3,  1961.   An  interlocutory  decree 
was  entered . 

9«   March  3^  1962«   Final  decree  entered. 

10.  June  3^  1963-   A  notice  of  intention  to 
rescind  adjustment  of  status  under  Section  246  of 
the  Act  was  served  on  petitioner  (R.,  p.  273), 
(Attachment  I) . 

11.  October  IJ ,    1963*  Hearing  held  in 
rescission  proceedings  (R.,  p.  272). 

12.  April  8;,  1964.  Decision  of  the  Special 
Inquiry  Officer  rescinding  status  of  permanent 
resident  (R.,  p.  264),  copy  of  which  is  Attachment  II 

13.  July  24,  1964.  Appeal  to  the  Board  of 
Immigration  Appeals  was  dismissed  (R.,  p.  24l), 
copy  of  which  is  Attachment  III. 

14.  October  2,  1964,  Respondent  issued  an 
order  to  show  cause  why  petitioner  should  not  be 
deported.   The  hearing  was  noticed  for  October  28, 
1964  and  then  rescheduled,  continued  to  November  20, 
1964. 

15.  November  I9,  1964.   Petitioner  filed  a 
ro.otion  with  the  Board  of  Imm'.  gration  Appeals  to 
reopen  the  rescission  proceeding  (R.,  p.  215) 

on  November  20,  1964.  Following  the  hearing  on 
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the  order  to  show  cause,  petitioner  was  allowed 
voluntary  departure  .by  the  Special  Inquiry  Officer. 

16.  January  13^  1965.      The  Board  of  Immigra- 
tion Appeals  granted  the  motion  to  reopen,  and 
withdrew  the  order  of  July  2k,    1964  (R.,  p.  205). 

17.  April  2 J  1963 »   Further  proceedings  before 
the  Special  Inquiry  Officer  on  the  reopening  (R., 

pp  99-168). 

18.  June  3,   1965*  Decision  of  the  Special 
Inquiry  Officer  (R.,  pp  9O-98).  No  change  in  his 
decision  of  April  8,  1964.   Copy  is  Attachment  IV. 

19.  December  13,  I963,  Decision  of  the  Board 
of  Immigration  Appeals  dismissing  appeal  (R.,  pp. 
31-34) .  Copy  is  Attachment  V. 

20.  Jajiuary  3^  I966.   Petitioner  filed  a 
petition  to  review.  No.  20,637. 

21.  February  I8,  I966.  By  stipulation,  the 
deportation  order  of  November  2,  1964  was  vacated 
by  order  of  this  Court,  without  prejudice  to  the 
institution  of  new  deportation  proceedings,  based 
upon  the  rescission  order  of  June  3,   19^5 • 

22.  February  23,  1966.  Respondent  issued  an 
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order  to  show  cause  and  notice  of  hearing,  directing 
petitioner  to  show  .cause,  on  March  9,  I966,   why 
he  should  not  be  deported  pursuant  to  Section  241(a) 
(2),  (R.,  p.  27). 

23.  March  9,  1966,  Hearing  before  the  Special 
Inquiry  Officer  (R.,  p.  20)  and  the  decision  of  the ■ 
Special  Inquiry  Officer  allowing  voluntary  departure 
(R.,  p.  16) . 

24.  July  11,  1966.   Order  of  the  Board  of  Immi- 
gration Appeals  dismissing  appeal  (R.,  p.  1.) 

25.  July  20,  1966.   Petition  for  review  filed. 

Although  a  proceeding  under  Section  246 
of  the  Act  to  rescind  adjustment  of  status  may  not 
be  immediately  related  to  a  final  order  of  deporta- 
tion, in  this  case,  upon  the  final  determination 
of  rescission,  petitioner's  stay  in  the  United 
States  V7as  longer  than  authorized,  and  he  became 
deportable  under  Section  241(a)(2),  (8  USC  1251(a)(2)), 
of  the  Act.   The  determination  made  was  "during  and 
incident  to  the  administrative  proceeding,  conducted 
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"by  a  Special  Inquiry  Officer.", 

Foti  V.  INS 

375  US  217 

Giova  V.  Rosenberg 
379  US  lb 

and  within  the  ambit  of  Section  106(a)  (8  USC  1105(a)) 

However,  there  is  a  caveat.   Section  246(a) 

provides: 

"if,  at  any  time  within  five  years 
after  the  status  of  a  person  has 
been  otherwise  adjusted  under  the 
provisions  of  section  2^5  or  249 
of  this  Act  or  any  other  provision 
of  law  to  that  of  an  alien  lav/fully 
admitted  for  permanent  residence, 
it  shall  appear  to  the  satisfaction 
of  the  Attorney  General  that  the 
person  v;as  not  in  fact  eligible  for 
such  adjustment  of  status,  the 
Attorney  General  shall  rescind  the 
action  taken  *  -x-  -J^-  and  the  person 
shall  thereupon  be  subject  to  all 
provisions  of  this  Act  to  the  same 
extent  as  if  the  adjustment  of 
status  had  not  been  made." 

The  section  specifically  requires: 

"It  shall  appear  to  the  satisfaction 
of  the  Attorney  General" . 

Section  242(b)  of  the  Act  states  the  re- 
quirements with  regard  to  proceedings  before  a 
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Special  Inquiry  Officer.   Subdivision  4  provides: 

"(4).   No  decision  of  deporta- 
bility  shall  be  valid  unless  it 
is  based  upon  reasonable^  sub- 
stantial and  probative  evidence." 

The  Supreme  Court  in  Woodby  v.  INS  and 

Sherman  v.  INS,  Nos .  4  and  80^  October  Term  ISSG, 

on  December  12,  ±9^6,    385  US  276,  has  stated  the 

rule  that  (p.  286) : 

"no  deportation  order  may  be 
entered  unless  it  is  found  by 
clear J  unequivocal  and  convincing 
evidence  that  the  facts  alleged 
as  grounds  for  denortation  are  true. 
(Emphasis  supplied.) 

It  is  respondent's  position  that  the  measure 

of  the  deportation  order  is  the  standard  of  Woodby 

and  Sherman ,  but  the  measure  of  the  rescission  is 

the  "satisfaction"  of  the  Attorney  General. 

SPECIFICATION  OF  ERROR 
The  specification  of  error  is  directed  to 
the  decision  of  the  Special  Inquiry  Officer  in  the 
rescission  proceedings  and  Section  246,  and  charges 
said  decision  was  not  supported  by  reasonable,  sub- 
stantial and  probative  evidence  on  the  administrative 
record  considered  as  a  whole. 
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THE  QUESTION  PRESENTED 

1.  What  is  the  standard  of  proof  applicable 
to  the  proceedings  under  Section  246? 

2.  Has  the  rescission  "been  determined  in 
accordance  viith  the  applicable  standard? 

STATUTES 
§242(b)(4)     8  use  1252(b)(4) 
§245         8  use  1255 
§246         8  use  1256 

Section  101(a) (2?) (A),  PL-89,  236, 
October  31,  I965,  79  Stat.  916,  substituted  "special 
immigrant"  for  nonquota  immigrant,  and  deleted 
"child"  and  "spouse". 

Section  201  was  amended  by  the  same  Act: 

"(b)  The  'immediate  relatives' 
referred  to  in  subsection  (a)  of 
this  section  shall  mean  the  children, 
spouses,  and  parents  of  a  citizen  of 
the  United  States." 

ARGUI4ENT 
1.  Tne   Applicable  Standard  Of  Proof. 


:<^^ 


The  Court  v/ill  note  that  there  are  two 
separate  proceedings  involved  in  this  reviev^.  The 
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first  is  the  proceeding  pursuant  to  Section  246^ 
and  the  second  is  t^ie  proceeding  pursuant  to 
Section  242Cb) . 

A.   Section  242(b) . 

The  statute  has  specifically  provided  in 

Section  106(a)(4)  and  Section  242(b): 

"The  petition  shall  be  deter- 
mined solely  upon  the  adminis- 
trative record  upon  v;hich  the 
deportation  order  is  based  cind 
the  Attorney  General's  findings 
of  fact^  if  supported  by  reasonable, 
substantial  and  probative  evidence 
on  the  record  considered  as  a 
whole,  shall  be  conclusive." 

The  Supreme  Court  in  Woodby  v.  INS  and 
Sherriian  v.  INS,  supra,  has  now  determined  .that  the 
above  quoted  portion  of  Sections  106(a)(4)  and 
242(b)(4)  is  addressed  to  the  scope  of  judicial 
review,  and  not  to  the  degree  of  proof  required  in 
deportation  proceedings,  and  that  the  applicable 
burden  of  proof,  or  standard  of  persuasion,  expressed 
by  the  Court  in  the  last  paragraph  of  his  Opinion, 
page  286,  is  as  quoted  above. 

The  order  to  show  cause  (R.,  pp  27-29) 
alleges  that  petitioner: 


-9- 


"(1)  You  arc  not  a  citizen  of 
national  of  the  United  States . 

(2)  You  are  a  native  and  citizen 
of  Iran. 

(3)  You  entered  the  United  States 
at  Nev7  York  about  October  29,  1959- 

(4)  You  were  admitted  for  a  temporary 
period  as  a  student  until  October  23> 
i960. 

(5)  On  February  1,  1961  your  status 
v;as  adjusted  to  that  of  a  permanent 
resident  under  the  provisions  of 
Section  245  of  the  Iinmigration  and 
Nationality  Act. 

(6)  On  December  13,  1965:,  the  Board 
of  Imjnigration  Appeals  dismissed  your 
appeal  from  the  decision  of  the  Special 
Inquiry  Officer  dated  June  3,  1965> 
ordering  that  no  change  be  made  in 

the  decision  of  April  8,  1964  res- 
cinding the  permajaent  resident  status 
previously  granted  to  you. 

(7)  You  previously  informed  the  Immi- 
gration and  Naturalization  Service 
that  you  would  not  be  willing  to  depart 
voluntarily. 

(8)  You  have  remained  in  the  United 
States  for  a  longer  period  than 
authorized." 

The  facts  as  to  these  charges  are  supported 
by  evidence  that  is  clear,  unequivocal  and  convincing. 
Such  evidence  is  also  reasonable,  substantial  and 
probative. 


-10- 


The  attack  engendered  by  the  petitioner, 
therefore,  centers  on  the  proceedings  conducted 
under  Section  246  of  the  Act. 

B.   Section  246 

Section  246  is  related  to  the  sections 
of  the  Act  which  permit  adjustment  of  status 
(Sections  244,  245,  249)  and  looks  to  withdrawal 
of  suspension  in  Section  244,  and  rescission  of 
adjustment  under  Section  245  or  249,  if  "it  shall 
appear  to  the  satisfaction  of  the  Attorney  General 
that  the  person  was  not  in  fact  eligible  for  such 
adjustment  of  status,  the  Attorney  General  shall 
rescind  the  action  taken  granting  an  adjustment 
of  status  to  such  person  and  canceling  deportation 
in  the  case  of  such  person,  if  that  occurred,  and 
the  person  shall  thereupon  be  subject  to  all 
provisions  of  this  Act  to  the  same  extent  as  if  the 
adjustment  of  status  had  not  been  made." 

Proceedings  under  Section  246  are  thus 
seen  to  be  separate  from  Section  242(b),  and  may  or 
may  not  lead  to  Section  242(b).   Upon  rescission  of 
status  adjustment,  the  alien  may  be  restored  to 
his  original  status  (a  student  in  this  case),  and 
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\- 
not  be  immediately  vulnerable  to  deportation. 
As  in  this  case,  deportation  proceedings  are  com- 
menced by  the  issuance  of  the  order  to  show  cause. 
The  alien  might  seek  review  of  the  rescission  of 
his  adjusted  status  by  resort  to  judicial  review, 
declaratory  judgment  in  the  District  Court, 
(28  use  2201  or  5  USC  IOO9),  prior  to  the  institu- 
tion of  deportation  proceedings . 

The  next  question  is  obvious:   "Is  there 
any  difference  in  the  standard  in  the  District  Court 
on  review  of  the  Section  246  proceeding,  as  opposed 
to  the  standard  in  this  Court  on  review  under 
Section  106(a),  where  the  entire  record  as  to  both 
proceedings  may  be  reviewed. 

Reasonable,  substantial  and  probative 
evidence,  the  Supreme  Court  says  in  Woodby,  is  the 
scope  of  review.   Respondent  concedes  that  the 
scope  of  review  should  be  the  same  in  both  Courts. 

However,  the  Supreme  Court  also  says  that 
the  burden  of  persuasion  as  to  the  facts  alleged 
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as  grounds  for  deportation  is  by  clear,  unequivocal 
and  convincing  evidence." 

Section  246  states  "if  it  shall  appear  to 
the  satisfaction  of  the  Attorney  General" .  As  to 
the  scope  of  review  of  "the  satisfaction  of  the 
Attorney  General",  if  it  is  assuined  that  it  must 
be  founded  upon  "reasonable,  substantial  ajid  pro- 
bative evidence",  must  the  applicable  standard  be 
"clear,  unequivocal  and  convincing",  and  is  there 
any  measuring  rod  for  determining,  if  the  Attorney 
General  is  satisfied  by  evidence  that  is  reasonable, 
substantial  and  probative,  that  such  evidence  is 
not  clear,  unequivocal  and  convincing? 

It  is  the  view  of  the  respondent  that  the 
imposition  of  standards  to  be  determined  by  probing 
the  esoteric  meaning  of  the  words  "reasonable, 
substantial  and  probative,  clear,  unequivocal  and 
convincing"  is  an  absurdity.  Whether  what  is  reason- 
able, substantial  and  probative  may  not  be  clear, 
unequivocal  and  convincing,  or  whether  what  is 
clear  and  convincing  may  not  be  reasonable  and 
substantial  and   probative,  etc.,  etc.,  respondent 
will  not  probe. 
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Suffice  to  say,  respondent  will  submit 
that  the  Attorney  General  was  satisfied  by 
reasonable^  substantial  and  probative  evidence, 
and  that  the  deportability  of  petitioner  has  been 
established  by  evidence  that  is  clear,  unequivocal 
and  convincing. 

C.   The  Record. 

The  record  contains  four  administrative 
decisions,  two  by  the  Special  Inquiry  Officer  and 
two  by  the  Board  of  Immigration  Appeals . 

1.   The  Special  Inquiry  Officer's  Decision, 
in  rescission  proceedings  under  Section  246  (At- 
tachment II ) . 

The  decision  notes  the  following: 

Petitioner,  a  native  and  citizen  of  Iran, 
age  38,  admitted  to  the  United  States  as  a  student 
for  one  year  at  New  York  on  October  24,  1959' 

On  October  13,  196O  he  married  Mary  Herzog, 
an  American  citizen. 

On  November  3,  I96O  she  filed  a  petition 
to  accord  him  nonquota  status;  approved  November  23:, 
i960. 
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On  November  19,  I96O  he  filed  a  Section 
245  application  for  status  as  a  permanent  resident; 
granted  February  1,  1961. 

On  February  7,  I961  he  filed  a  complaint 
for  divorce  in  San  Francisco,  obtained  an  inter- 
locutory decree  on  March  3^  I96I  and  a  final  decree 
March  5,  I962. 

Proceedings  under  Section  246  instituted 
June  5,  1963. 

The  Special  Inquiry  Officer  made  the 

following  comments  (p.  268)  (Attachment  II): 

"The  respondent  is  a  trickster  and 
prevaricator.   According  to  the 
Form  1-20  (Certificate  of  Eligibility 
for  Nonimmigrant  "F"  Student  Status) 
which  he  presented  when  he  caxae  to 
the  United  States,  he  was  destined 
to  Utah  State  University  *  -x-  *  •«• 
He  never  entered  the  university. 
Although  students  are  not  permitted 
tov/ork  without  the  approval  of  the 
Service,  a  few  months  after  his  ar- 
rival he  obtained  employment.  When 
Mary  filed  the  petition  to  accord  him 
nonquota  status  he  'certified'  that 
he  was  a  student  and  was  not  working. 
•K-  *  -x-  * 

"I  carefully  observed  the  respon- 
dent during  the  hearing,  and  I  am 
satisfied  that  his  veracity  had  not 
improved.   Except  where  corroborated, 
I  would  not  believe  any  of  his  testimony. 
(P.  269).  *  *  ^ 
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"The  respondent  married  Mary 
just  before  the  expiration  of  the 
one-year  period  of  his  admission. 
He  arranged  the  situation  so  he  v/ould 
not  have  to  live  with  her.   He  filed 
his  complaint  for  divorce  less  than 
one  week  after  his  status  here  was 
adjusted.   The  reasons  he  gave  for 
the  divorce  at  the  trial  were  com- 
pletely at  variance  v^ith  those  he 
testified  to  before  me  at  the  hearing. 
I  am  satisfied  he  testified  falsely 
at  both  proceedings."   (PP  270,  271.) 

2.  The  Board  of  Immigration  Appeals 
dismissed  the  appeal  July  24,  1964  (R.,  p.  24l) . 
(Attachment  III . ) 

3.  Petitioner  obtained  new  counsel, 

and  a  motion  to  reopen  was  filed  so  that  additional 
evidence  could  be  adduced.   The  motion  was  granted. 

4.  The  decision  of  the  Special  Inquiry 
Officer  following  the  reopened  hearing  (Re,  p.  90), 
(Attachment  IV),  makes  the  following  observation 

(p.  98): 

"In  my  decision  of  April  8,  19^4, 
I  found  the  respondent  to  be  a 
trickster  and  prevaricator  who 
had  married  Mary  solely  to  obtain 
benefits  under  the  immigration  laws . 
None  of  the  evidence  adduced  at 
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"the  reopened  hearing  persuades 
me  that  these  findings  v/ere  in 
error.   If  ever. there  was  a  case 
of  a  fraudulent  marriage^  this 
is  it.   No  change  will  be  made 
in  my  previous  order." 

5.   The  decision  of  the  Board  of 
Immigration  Appeals  on  appeal,  December  13, 
1965  (R.,  p.  31)  (Attachment  V)  constituted 
the  fourth  review  of  this  record,  and  dismissed 
the  appeal. 

CONCLUSION 

It  is  respectfully  submitted  that  the 
record  contains  reasonable,  substantial  and  pro- 
bative evidence,  that  more  than  adequately  supports 
the  decision  of  the  Special  Inquiry  Officer  on  the 
proceedings  under  Section  246  of  the  Act,  and  the 
facts  alleged  as  grounds  for  deportation  have  been 
found  by  clear,  unequivocal  and  convincing  evidence. 

Respectfully  submitted, 

CECIL  F.  POOLE 

United  States  Attorney 


By:  ('fl^\(r.(^[,j,(<ri!./2f 


Chief  Assistant  United  States  Attorney 
Attorneys  for  Respondent. 
DATED:   April  17,  19^7. 
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CERTIFICATE 

I  certify  that,  in  connection  with 
the  preparation  of  this  brief,  I  have  examined 
Rules  18,  19  and  39  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that, 

in  my  opinion,  the  foregping  brief  is  in  full 

/ 

compliance  with  those^ rules. 


Charles  edIek  O^iXE^ 


Chief  Assistant  United  States  Attorney 


CERTIFICATE  OF  SERVICE  BY  MAIL 

I  hereby  certify  that  a  copy  of  the  fore- 
going Respondent's  Brief  was  served  upon  petitioner 
by  depositing  the  same  in  the  United  States  mail  at 
450  Golden  Gate  Avenue,  San  Francisco,  California^ 
addressed  to  the  Attorneys  for  the  Petitioner: 

WILLIAiM  C.  WUNSCK,  Esq. 

FAULIO^IER,  SHEEHAN  &  WISE^xAK 

1101  Balfour  Building 

351  Cali-d^rnia  Street 

San  Frahcisco,   California,  94104 


///A,.,  

jGHAnLli:^  EiiAlilR^-O'OLLhYT 
^Chief  Assistant  United  States  Attorney 


DATED: 

April  17,  1967. 


-18- 


tcfn.cn  OF  iix^i:nc!i  to  rrncxiTD  /irjur:r.:rn?  o?  cT^irin 


Fllo  ITo.  AIQ  2C9  3'.'J- 
Can  IV^nciaco,  CGrn'onrU 


uihtud  ctatz.t  07  atisiiica: 

In  th3  llattc?  of 

AiriM)  (D.i:iiAT,)uA^T:iii 

To;     A!i::::cl  (r:T5la?-)  tTa?,irl  / 

Cox  mcavi  nc^A 

It  Is  Gllec^d  that! 

!•      You  nra  not  a  cltlscn  or  r.rilr.^r^l  c:*  tl:c»  Unltec!  Ctatca; 

^.      You  p.rQ  Q  nutlvo  tMTl  cltlr.f»n  o?  Iran; 

3,      You  ).r.2t  cntorca  th2  United  C':?.t.^?3  n'.:  Trj  Yc?!c,  I!:u  Tr^Tl:  ci  r 

1939  na  Q  nonlrrnlcrant  fjtuclcn'vj 
I}.,      On  novcirJboi-  23,  19^0  a  vlca  x-tltion  v?.o  ox-provcd  la  yvour  l3cV^'.?j% 

CTGntln's  ycu  ncnnuota  Iriile^- ''^^  fitf-vbur?  u;v!or  Coctic:!  10?-(r.)(C;i')(A) 

of  tho  Ir;:ilcratlon  cn^  Vo^ttc crXtty  Act  on  t'ja  l^aolo  of  ycj.r  r. 

to  !!ary  EH  1:^.153111  I!or20^.5 
5.       On  Fobniary  1,  19^\  your  Dt.1^.■  J  ^:aa  r.^^uoL^.J  to  tlnt^cC  .. 

reoldont  unacr  Coctloa  tlh^  oV  -hlio  Xi:ilc^»'^tlon  cr.l  '  Act  C:i 

tho'baalo  of  tho  no.ir«uota  1;  ::.v-:\'i  i:ti;tu:i  l  ^  y^^  ^-^  :  --*  ~3] 

I960] 


ATTACHMENT 


6.      Your  r::irrin::3  to  tliry  ElisaV.c-th  r.::2:zcz  vao  rot  ft  t:-^a  n^::5  r— -l:  - 
en!l  van  entsrca  Into  oolcl^  for  thcr  pi:i'^o::3  or  c.'r.ilir^  th^  Trr:!- 

TTaD  noti  i!r:nc31a-toly  r.vo.lla'blo  to  I'oiu 

^uotntjnt  oT  ctatu3  5^c:-!i  g  ncn!.y:Mlc:^ant  to  t>at  ciT  a  rorr.cn  cl.rutu:!  fc:: 

Act  lo  Gub^oct  to  rc.'sclriDion  urL<:!e:i'  Cc:ct:lc.:i  r.:V5  c:?  th-a  Ii-zvlc*i'-''^i<^'3^  ^''1 
l!atlcr:!illty  Act,  tcc::A!f:3  you  t:::^L*i3  fxr;l?.r:l!5l-3  Ccc?  ricnructa  l^:r!5.r"^---t  ctr.tua 
inl^y  rectlon  10?-(g)(S7)(a)  c^  t-*-  r,-  .V">^':-7,^^  e.n'3  rc^ticnnllty  Ac^.  c.a  r  -i 
IrndC^rTit  vicci  tna  not  ^.n-x^d^cton;/  e:.«Ciftrir':.>I-^  to  yc/a  cii* Fc1:^;?u:u--y  1,  If— -^r 
thj  (1at3  en  vlildh  yc\i?  r.^jpllcr^tl-o-i  fc:j»  ntatx^.s  0.3  a  por;:!Ci-i2nt  rc3lt!c-rw  ■ 


C-ji  Frc.nclscOj>  C;>1-?: 
Datetl  s 


UNITED  STATES   DER^JnTM^OT  OE  JL'STICE 
Inirai23rw.ticn  and  Nu,turc-iiz;^tion  Service 


File:     A12  269  33^  -  San  Francisco,    California 


In  The  Matter  Of        ) 


AIC.1A.D  V/AZIRI 


IN  RESCISSION  PROCEEDINGS  ITNDER  SECTIC:':  2^x6 
OF  THE  Bli-IIGR-fl.TION  AI^ID  NATIONi^ilTY  ACT 


Respondent  ) 


IN  BZ^iUP   OF  RESPONDENT 

Mas  Yoneniura,  Esq. 
40 >  -  l^th  Street 
Oakland  12,  California 


IN  BEIL-yLF  OF  THE  SERVICE: 

Stephen  M.  Suifiri,  Esq. 

Trial  Attorney 

San  Francicco,  California 


DECISION  OF  TIIE  SPECIAL  INQUIRY  OFFICER 

The  respondent  is  a  native  and  citizen  of  Iran,  ace  3^,   ^'-no  \^aG  admitted 
to  the  United  Stateii  as  a  student  for  a  period  of  one  year  at  Now  York  on 
October  2i^,  1959.   On  October  13,  I960,  he  v/as  married  to  Mary  Eli'^abeth 

'  Herzc2  at  Carson  City,  Nevada.   On  November  3.  19^0,  she  filea  a  petition 
to  accord  him  nonquota  status.  The  petition  \/as  approved  on  Ivovci:;ber  23, 
i960.   On  December  I9,  I960,  he  filed  an  application  for  status  as  a 
permanent  resident  under  the  provisions  of  Section  2i|-5  of  the  li^^dziri^lon 
and  Nationality  Act.   Ilis  applicatici*rt  was  granted  on  February  1,  19^1. 

I  On  February  7,  I96I,  he  filed  a  couiplaint  for  a  divorce  in  San  Francisco, 
California.   /Ji  interlocutory  aecrec  was  entered  on  M.  rch  3,  19«^1.  ^^--^  ^ 
final  Jud^iment  of  divorce  granted  on  March  5,  I962. 
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The  Service  has  instituted  proceedings  to  rescind  the  grant  of  status 
of  permanent  resident  to  the  respondent.   Section  2hG   of  the  Immigration 
and  Nationality  Act  provides  for  the  rescission  of  the  grant  of  status 
of  permanent  resident  if  the  alien  was  not,  in  fact,  eligible  for  such 
status.  The  Service  charges  that  the  respondent's  marriage  to  Mary  was' 
not  a  bona  fide  one,  having  been  entered  into  solely  for  the  purpoce  of 
evading  the  immigration  laws,  and  that  consequently  he  was  not  eligible 
for  nonquota  status.   Section  2^5  of  the  Act  provides  that  the  status 
of  an  alien  may  be  adjusted  to  that  of  a  permanent  resident  only  if  an 
immigrant  visa  "is  immediately  available  to  him  at  the  time  his  applica- 
tion is  approved."  The  nonpreference  portion  of  the  Iranian  quota  was 
greatly  oversubscribed  at  the  time  the  respondent's  status  was  adjusted 
to  that  of  a  permanent  resident.  Consequently,  if  he  were  not  then 
entitled  to  obtain  a  nonquota  immigrant  visa  on  the  basis  of  his  mar- 
riage to  Mary,  he  was  ineligible  for  the  grant  of  status  of  permanent 
resident. 

The  respondent  was  called  as  a  witness  and  testified  along  the  following 
lines.  He  met  Mary  at  a  dance  during  the  latter  part  of  December,  1959. 
Thereafter  he  saw  her  about  once  a  week  until  their  marriage  in  October, 
i960.  Prior  to  their  marriage  they  had  engaged  in  satisfactory  sexual  re- 
lations a  number  of  times.  She  asked  him  to  marry  her.  He  informed  her 
if  they  married  they  could  not  live  together  because  he  had  an  inheritance 
coming'  from  his  father  which  he  could  not  get  unless  she  became  a  Moslera 
and  changed  her  nationality  to  that  of  a  Persian.  He  then  agreed  to 
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marry  her  but  only  on  condition  that  she  live  with  her  parents  until 
the  matter  was  settled.  They  were  married  a  week  later.  They  never 
lived  together  but  engaged  in  sexual  relations  once  a  week.   She  was 
agreeable  to  this  arrangement.   At  the  time  of  his  marriage  he  had  a 
brother  here.  He  never  introduced  Mary  to  his  brother  as  his  wife,  but 
as  his  girl  friend.   If  his  brother  knew  he  had  married,  the  brother 
could  get  the  inheritance  which  at  that  time  amounted  to  $100  per  month 
but  later  became  worth  $500. 

In  explaining  what  led  to  the  divorce,  the  respondent  stated  that  before 
he  was  married  he  was  treated  nice  and  friendly.  However,  within  a  week 
after  their  marriage,  he  was  treated  as  a  stranger,  his  wife  became  cool 
to  him  and  their  sexual  relations  unsatisfactory.  Her  father,  who  hated 
him,  weuited  to  charge  him  $U0  a  month  for  her  support.  He  also  learned 
for  the  first  time  that  she  had  been  previously  married  and  in  a  mental 
institution.   Prior  to  their  marriage  she  appeared  normal,  but  afterwards 
became  completely  different.  Although  he  did  not  want  a  divorce,  he 
decided  to  get  one  about  four  or  five  months  after  their  marriage.  He 
took  Mary  to  his  lawyer  to  discuss  this  divorce.  He  did  not  tell  her 
beforehand  why  he  was  taking  her  to  the  lawyer  because  he  did  not  want 
to  hurt  her  feelings.   He  insisted  that  he  married  Mary  because  he  loved 
her  and  that  he  did  not  know  that  by  marrying  her  it  would  assist  him  to 
remain  in  the  United  States. 

The  i^espondent's  former  wife,  Mary,  was  called  as  a  witness  by  the 
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Government.   She  testified  that  she  met  the  respondent  at  a  dance.  She 
then  saw  him  once  or  twice  a  week  for  a  period  of  about  three  months. 
During  this  time  she  engaged  in  sexual  relations  with  him.  After  dis- 
appearing for  the  next  three  months,  he  suddenly  called  her,  said  he  had 
been  to  Europe.   She  was  angry  with  him  because  she  thought  she  was 
pregnant  when  he  left.   She  did  not  want  to  see  him,  but  he  insisted. 
He  asked  her  to  marry  him.  Within  a  couple  of  days  they  were  married. 
Before  they  were  married  she  told  him  that  she  had  been  previously  mar- 
ried and  had  been  in  an  institution.  He  told  her  that  if  he  married  a 
non-Moslem  his  inheritajice  from  his  father  would  go  to  his  brother.  She 
\  never  met  his  brother.  The  respondent  told  her  it  would  only  be  a  couple 
of  weeks  until  he  obtained  his  inheritance  and  that  she  should  continue 
to  live  at  her  parents'  home.  She  never  lived  with  the  respondent  because 
he  did  not  want  her  to.  Her  father  became  angry  when  the  respondent 
backed  down  on  paying  for  her  support.  After  the  marriage  her  feelings 
toward  him  had  not  changed.  She  wanted  to  make  a  home  and  live  with 
him.   She  engaged  in  sexual  relations  with  him  after  the  marriage,  but 
they  were  no  longer  satisfactory.  He  said  she  was  selfish  .and  no  good 
as  a  mate.  One  day  he  took  her  to  his  lawyer  without  explaining  why. 
When  she  arrived  at  the  lawyer's  she  was  informed  that  the  respondent 
wished  to  divorce  her.  She  thought  it  had  something  to  do  with  the 
inheritance.  She  was  reluctant  to  proceed  with  the  divorce,  because  she 
loved  her  husband.  However,  she  agreed  when  the  lawyer  explained  that 
the  respondent  could  get  married  in  Iran  without  divorcing  her,  but  that 
she  would  be  unable  to  remarry  without  a  divorce.  There  was  some  dis- 
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cusGion  about  an  annulment  of  the  marriage,  but  becauce  she  thoU(>nt  the 
respondent  might  come  back  to  her  during  the  interlocutory  period  of  a 
year,  she  did  not  want  the  marriage  annulled.  About  a  week  after  obtain- 
ing the  interlocutory  decree  he  told  her  he  had  to  leave  the  United 
States  to  get  his  inheritance.   She  did  not  know  why  he  divorced  her.- 

There  was  introduced  as  an  exhibit  a  sworn  statement  which  had  been 
taken  from  Mary  on  January  l6,  19^3.  The  information  in  the  cwom  state- 
ment was  consistent  with  the  testimony  she  gave  before  me  a4jnoGt  a  year 
later.   Her  parents  were  also  called  as  witnesses  and  corroborated  her 
testimony  in  its  essential  aspects. 

The  respondent  is  a  trickster  and  prevaricator.  According  to  the  Form 
1-20  (Certificate  of  Eligibility  for  Nonimmigrant  "F"  Student  Status) 
which  he  presented  when  he  came  to  the  United  States,  he  was  destined 
to  Utah  State  University  where  he  had  been  accepted  for  a  four-year 
course  of  study  leading  to  a  degree  of  bachelor  of  science  with  a  major 
in  political  science.  He  never  entered  the  university.  Although  students 
are  not  permitted  to  work  without  the  approval  of  the  Service,  a  few 
months  after  his  arrival  he  obtained  employment.  When  Mary  filed  the 
petition  to  accord  him  nonquota  status  he  "certified"  that  he  was  a 
student  and  was  not  working.  Both  statements  were  untrue.  In  his  sworn 
application  for  status  as  a  permanent  resident,  although  they  had  never 
lived  together,  he  gave  the  same  address  for  himself  and  Mary.   In  this 
application  he  also  failed  to  show  the  places  where  he  had  been  employed 
in  the  United  States,  revealing  only  his  foreign  employment.  He  told 
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Mary  that  if  she  was  questioned  by  immigration  officers,  she  v/ac  to  say 
they  were  living  together  but  that  he  was  out.  At  the  trial,  when  the  ' 
respondent  was  awarded  the  interlocutory  decree  of  divorce  from  Mary,  he 
perjured  himself  repeatedly;  for  example  -  although  it  was  at  his  in- 
sistence that  he  and  Mary  had  not  lived  together,  he  swore  that  she  had 
separated  from  him  the  day  after  they  were  married  and  moved  to  her 
parents'  house.  He  went  on  to  say  that  he  had  asked  her  to  come  back  to 
his  house  but  that  she  had  refused.  Although  he  never  lived  in  San 
Francisco,  he  testified  at  the  trial  that  he  had  had  his  residence  there 
for  four  months.  Furthermore,  although  he  testified  before  me  that  his 
brother  did  not  know  he  was  married,  his  brother  appeared  as  a  witness 
at  the  trial  and  corroborated  the  respondent's  testimony.  It  appears, 
therefore,  that  he  also  suborned  his  brother  to  commit  perjury. 

Although  the  respondent  informed  Mary  that  he  would  lose  his  inheritance 
by  marrying  a  non-Moslem,  this  was  a  false  statement  of  Iranian  lav/. 
After  he  obtained  the  interlocutory  decree,  apparently  so  he  would  not 
be  bothered  by  his  wife,  he  sent  her  two  postcards,  one  in  March  and  one 
in  April  of  I96I.  In  the  first  card  which  he  mailed  from  San  Francisco, 
ho  stated  he  was  leaving  for  Iran.  The  second  one,  which  he  had  someone 
mail  from  Iran,  Indicated  that  he  was  in  that  country. 

I  carefully  observed  the  respondent  during  the  hearing  and  I  am  satisfied 
that  his  veracity  had  not  improved.  Except  where  corroborated,  I  would 
not  believe  any  of  his  testimony. 

Miary  is  obviously  not  very  bright  and  it  was  clear  that  she  was  aiiotionally 
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upset  about  the  outcome  of  her  marriage  to  the  recpondent.  However,  she 
seemed  to  "be  trying  to  give  the  facts  to  the  best  of  her  ability.   If  cbe 
had  intentionally  been  trying  to  harm  the  respondent,  she  could  have 
easily  given  testimony  much  more  damaging  to  him.   I  am  satisfied  that 
her  testimony  sets  forth  the  true  facts  in  the  case. 

A  marriage  entered  into  by  two  parties  without  a  bona  fide  intention  of 
residing  together  as  husband  and  wife  and  merely  for  the  purpose  of 
enabling  the  alien  spouse  to  obtain  benefits  under  the  immigration  laws, 
is  not  a  valid  marriage  for  immigration  purposes.  Matter  of  Slade,  Int. 
Dec.  1257.  Matter  of  M~,  I.  &  N.  Dec.  217.   Lutwak  v.  United  States, 
3^^^  U.S. 60^4-.  In  the  Lutwak  case.  Justice  Minton  pointed  out  that  "Congrec 
did  not  intend  to  provide  aliens  with  an  easy  means  of  circuniventing  the 
quota  system  by  fake  marriages  in  which  neither  of  the  parties  ever 
intended  to  enter  into  the  marital  relationship."  It  fo^    .  diut  where 
the  alien  is  the  one  without  the  intention  of  entering  into  a  bona  fide 
marriage^  but  deceives  the  citizen  spouse  as  to  his  true  intention,  ho 
also  is  not  entitled  to  obtain  any  benefits  under  the  immigration  laws 
on  the  basis  of  such  marriage. 

The  respondent  married  Mary  just  before  the  expiration  of  the  one-year 
period  of  his  admission.  He  arranged  the  situation  so  he  would  not  have 
to  live  with  her.  He  filed  his  complaint  for  divorce  less  than  one  week 
after  his  status  here  was  adjusted.  The  reasons  he  gave  for  the  cJ.vorce 
at  the  trial  were  completely  at  variance  with  those  he  tCLstifieci  to 

A12  269  33'+  •  -7- 

2 


before  me  at  the  hearing.   I  am  catisfied  he  tectificd  falsely  at  both 
proceedings.   I  have  no  doubt  that  he  did  not  have  an  intention  of 
entering  into  a  bona  fide  marriage  with  Mary,  that  he  deceived  her,  and 
\that  he  married  her  solely  to  obtain  benefits  under  the  immigration  lav;s. 
Consequently,  he  vac  not  entitled  to  nonquota  status  on  the  basic  of  his 
marriage.  I  find,  therefore,  that  he  was  not,  in  fact,  eligible  for 
adjustment  of  status  to  that  of  a  permanent  resident  under  Section  2U5  of 
the  Immigration  and  Nationality  Act.  The  grant  of  such  adjustment  will 
be  rescinded. 

IT  IS  ORDERED  that  the  status  of  permanent  resident  granted  to  the 
respondent  pursuant  to  the  provisions  of  Section"  2k^   of  the  Immigration 
and  Nationality. Act,  be  rescinded.  ^    * 

Chester  Sipkin  ^ 
Special  Inquiry  Officer 

lb 


A12  269  334  -8- 


1 


Uo   So  DE?A:^:TI)1EKT  OF  JUSTIC2 
BOARD  07  Xl-il-CGR/ZI'IOlN:  APPEALS 

JUl  ?.4  1S54 
File:   A-12269334  -  Sen  FranciGco 

In  re:   AI-II-IAD  UAZIRI 

IN  RESCISSION  PRCCEEDIMGS  UNDER  SECTION  246  OF  TEE 
I^£MIGRATION  AND  NATIONALITY  ACT 

AT>T5T??.T 

OR/JL  ARGUI'lENT:   June  1,  1964 

On  behalf  of  recpondent:   Pro  ce 

On  behclf  of  I5.N  Service:  Irving  A.  Apolcman,  Esc. 


The  special  inquiry  officer  ordered  reccicsion  of 
the  great  of  permanent  resident  status  given  to  the 
.respcndent  under  section  245  of  the  Act.   Respondent 
cppesls;  the  appeal  will  be  dismissedo 

ResDondent,  a   38-year-old  i:.arried  r.iale  alien,  c 
native'  and  citizen  of  Iran,  admitted  to  the  United 
States  as  a  student  for  a  period  of  one  year  on  Octo- 
ber 24,  1959,  did  not  enter  school  but  tooh  explo:..:.-nt 
in  January  1960.^  Re  i-arried  Mary  Elizabeth  Rer-aog,  a 
citii^en  of  the  United  States,  on  October  13,  1960  and 
obtained  a  nonquota  in-iigrant  status  based  on  the  nar- 
ria-e:  he  then  filed  an  application  for  adjustment  ot 
status  under  secfjion  24:>  of  tne  /.cu  <^o  co^  ^add    ^^^jj« 
1963) )o   The  anDlication  was  granted  on  February  1, 
1961;  on  February  17,  1961  he  filed  for  divorce,  re- ^ 
ceiving  an  interlocutory  decree  on  Kerch  3,  19ol,  ana 
a  final  one  about  a  year  later. 

The  Service  seeks  to  resc5-nd  the  adjustir.ent  of  statu: 
on  the  ground  that  the  i::_uigrant  visa  required  by  sec- 
tion 245  of  the  Act  was  not  available  to  responaent  at 
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tac   timc!  he  \^rac   grcr.ted  the  ccjustment:  Tlie  cuot::  for 
Ircn  xjac  overcubccribed  on  February  1,  1961,  cr.d  Ivlc 
nonquota  ii:nii2rcr.u  ctcti::3  hcc  bocri  invalldly  :>rocurad 
becciuse  the  marriage  oi\   x;hich  it  was  bcccd  hcd  bc^:-.  en- 
tered into  solely  for  the  ^pxirpocc  of  evading  the  i:.:;-!- 
gretion  lc\-73   and   such  e  i.7.erric:2;c  ccnriot  confer  hci'.'^.lizc 
under  the  iir-'-uigretion  lavja »      The  fect:j  ccncernin;^  the 
uiarria^e  c:re  fully  cteted  by   the  speciel  inquiry  offi- 
cer»   Briefly,  the  Service  rcliec  upon  tecti^^ony  of 
Mary  and  her  parents,  re;:pondent  ^s  poor  credibility 
and  the  fact  that  respondent  l\:^c.   not  lived  \7ith  ^:ary. 
The  recpondent  conteizds   that  he  ii-arricd  hia  \7ife  be- 
cauae  he  loved  her  and  that  he  had  not  lived  -^vith  her 
firct,  becauae  ac  had  been  agreed  bet\7een  thc:n,  they 
were  to  live  apart  until  he,  a  Moaleias  aecured  an  in- 
heritance he  could  not  have  received  had  it  been  ImovTn 
that  he  was  raarried  to   a  non-l:oaleiii  (ppo  16-lC,  IC)  ; 
and  second,  because  shortly  after  the  r::erria:2^ep  -zli^ 
feelings  of  his  wife  and  her  parents  toward  hii?.  changed 
and  he  V7as  raade  to  feel  un\7anted;  and  his  own  feelings 
changed  vd:ien  he  discovered  both  that  his  wife  had  been 
previously  married  twice  (gIiq  hcd   inforreed  hini  that 
she  had  been  married  only  once  before)  and  that  she 
had  hcer.   in  a  iriental  institution  (:>o.  29-32,  35-3,  39- 
41,  142-6,  156). 

The  special  inouiry  officer  found  the  rosDondent  V7as 
not  a  credible  i::'itnesSo   The  conclusion  is  based  both 
on  his  observation  at  the  hearing,  and  evaluation  of 
the  actions  of  respondents  Ke  did  not  enter  a  'jcliocl 
of  higher  education  but  took  employment  although  he  ob- 
tained entry  to  attezid  a  university;  he  falsely  certi- 
fied to  the  Service  in  Decceiber  1960  that  he  v;as  a  stu- 
dent and  not  X7orhing  (SMo  4;  pp.  13,  23-9);  he  failed 
to  show  in  his  application  for  adjusteient  of  status  in 
January  1961  that  he  had  been '""employed  and  that  his 
wife  v'cis   not  living  with  hin  (2:;.  2;  pp.  24-7);  ho  Izc.d 
perjured  hiraself  at  his  divorce  trial  by  stating  thet 
his  wife  had  left  him  ZliQ   day  after  the  niarriage  al- 
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had  not  li-vod  together;  liC  had   tricked  I-Icry  iiito  ba- 
lievir.:3  he  hcd  ^onc  cbro:..d. 

Re:r:>ondent  exolcincd  hie  cctionc  in  fcilirv^  to  ci^- 
roll  ct  the  univerrcity  cc  :';olIov;s:  lie  hcd  cci^r:;  to  the 
United  States  to  ctudy  pollticc:!!  i:cic:::ce  ct  Uteh  Szcza 
University  but  upon  crrivcl,  did  iiot  feel  he  h:-d  to  '.en- 
roll because  he  ]i::^d   not  hno'rn  Eri^lic;h  V7ell"enou'^h  crul 
because  his  clothing  and  possessions  uere  in  c   suitcase 
which  had   been  lost  on  his  arrival  (apparently  requir- 

Respondent '^s  e::planation  hardly  enhances  his  credibil- 
ity.  Respondent  had  scI^.e  hnouled^e  of  English,  he 

•;-/-%  '■' f\/i'''''^.'^^   CT'dT*'"^?"'  H"^'"^   "" ''"^   P".  rrl  -'  '^'-(   /^T»,  }->-'  o   ,-. -^- -'--"-.-■!  r« —  -^  »  ■-.  •'^ 
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eligibility  for  a  stiident  status  executed  before  the 
consul  la  Germany  (2::*  6;  p.  150).   In  this  certifi- 
cate respondent  ::tcZod   that  his  kno\7led;];e  of  Sn^^lish 
X7as  inadequate  and  that  the  university  to  \;hich  he  v:cs 
£oin3  had  ^cco-pted   hiiii  for  a  full  pro^raivi  in  I:^n^lish* 

■{-f-i/Ti  7  r-,"^iT  •Ty'-.',"0 'r  :-xr   ~»f"''^"(ol  •'.•  <^  .>T''r--?  -^•'  .■ . 'i   /*<■">   ■!~^-^iC»   o  •'•  •- ■■^   -'-oi— — ■>   .;-"^  -.  v- 
C^iL^w   i>,.l«..^  V^~^  i»>  JL.  ^  y   JLl.wyU>J_^   ^^  \^  ^  w.  i_  .>.  U.. 'V' O.   0«^   wakVl-   w><>.<~.w   ...v'  —  — •'   w..^-..  w 

cntra  help  in  English  ^;ould  be  given  if  necessary  (!::• 
6)  o   Since  respondent  hnecv'  he  needed  help  in  pursuing 
a  university  program,  and  since  he  hnev7  the  univer::.ity 
i:o\iid   help  him,  his  failure  to  go  to  the  university 
for  the  alleged  reason  that  he  nocdod   help  in  En^lii^h 

2^ in  entry o 

Respondent  eir^lains  his  actions  in  tahin^;  crv^ol ov:-:cnt 
x7ithout  obtaining  perraission  a'J  the  result  of  i^nor.ince 
of  the  fact  that  peraission  x-:as  required.  ?he  eir^lana- 
tion  inust  be  rejected  in  vlovj  of  his  deliberate  con- 
ccalr-cnt  of  the  fact  that  he  ryus  xjorhing,  in  his  appli- 
cation for  ad j us ti:::ent  of  status  and  in  his  statenont 
ccn::crnin3  his  cczots^  Respondent's  cnplanstion  of  the 
false   testirr.ony  he  ^avo  at  the  divorce  proceeding  \:\:s 
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that   his  cnGT-7orr:  V7cre  ^-aidcd  by  ^esturec;  of 
n^y  (pp.  140-150).   Khile  i:!::ny  of  the  rGCoo:::ccnu 
cnsuers  iit  the  divorce  tiri.;!  v:ere  ccte^;oric;:l,  the 
specific  iuforiiiition  he  gave  in  requect  to  ccvercl 
of  the  questions  reveals  en  under otaridin^  of  Sn^lich. 
Ij'urtheriuore ,  it  muct  be  noted  thet  respcnderit  had 
been  in  the  United  Steccr:;  for  over  lo  i.ionths  at  the 
timeo   Ilespcndent  iivest  asij^^ie  responsibility  for  tlio. 
false  infor::iation  he  furnished  at  the   divorce  prccccd- 

Twecpondent  ^s  atteir.pt  to  deceive  h'ary  into  believing 
that  he  had  returned  to  Iran  after  the  divorce  is  en- 
plained  by  him  at  oral  arguiiient  and  at  the  hearing  of 
October  17,  1963  as  uiotivated  by  a  desire  to  avoid 
harining  her  feelings.   This  enplanaticn  appears  to 
have  been  an  afterthought.  .At  the  hearing  0:1   October 
17,  1953  he  explained  that  he  had  atte:T;3ted  to  give 
i-Iary  t'^Q   impression  he  'tv^as  abroad  so  that  she  i7ould 
leave  hini  alone  (p.  35)  o 

Further  reflection  upon  respondent's  credibilisy 
Ls  nis  testmony  tnat  he  ^xIlg.   une  ract  or  lI'^s   L:arr:-age 
fro::!  his  brother  h^ccuzo   he  feared  that  tha   brother 
x-;ould  use  such  information  to  obtain  the  inheritance 
for  hin.self  (p«  20) «   Despite  this  fear,  the  recpond- 
,.--,■»-  •,.r-.r./>.   ^2.3  brother  as  a  ^;7itness  in  the  divorce  ^^ro- 


V^>.Xk.    K^iJ  <i<>^ 


ance  ''::c::>  still  not  his  and  Xvould  not  be  his  until  ''S:.'^:^ 
o:c^  of  1961  (p«  151)  •  Ue  believe  the  special  inquiry 
officer "'s  finding  that  the  i:^z-])0':itQ:rJt   is  not  credible 

-u»^  *.Ul-.y  JUS  cjl-lj-ou  . 

At  oral  argur.ient  respondent  attCT.ptcd  to  cast  doubt 
upon  Mary's  credibility.   She  testified  that  respond- 
ent had  instructed  her  to  infci:^'.  Service  investigators 
falsely,  if  they  should  question  her,  that  he  \;as  liv- 
ing X7ith  her  at  her  pare::ts '  r.civ.e  (pp.  59-60).   he- 
spondent  claii:;s  that  Mary^s  testimony  is  incredible 


A-12269334 


since  the  addrasG  he  hcd  choxni   in  his  cpp lice 'c ion  Ho- 
cdjuGtment  of  stctu:^  vj-js  ;-ot  tl.e  cccrecG  of  licry^'c: 
parents  but  the  cddress  ct   i:-7hich  he  hcd  cctucliy  been 
livinvj  and  therefore,  th^   cddrecc  az   x;hich  invccti;::^- 
tion  \vOuld  hcve  been  racde«'  r:c::pondent  overlool:^,  hc-.;- 
cvcr,  the  feet  that  the  vLza   petition  filed  by  hie 
\'7ife  reveals  that  she  x/es -livin^j;  uith  her  par^^nte  ...•..: 
that  respondent'^s  address  was  the  sa^ue  (E::.  3).   Since 
respondent  had  never  lived  uith  his  X7ife  at  ehat  ad- 
dress, it  is  reasonable  to  accept  Hary^s  testi-:;.ony 
concerning  the  instructions  th.c:   respondent  had  ^iven 
hero   (It  is  to  be  tahen  into  consideration  in  evaluat- 
ino;  Kary's  testimony  that  although  zho   declined  to  ap- 
pear until  subpoenaed  by  the  Service,  she  testified 
in  a  manner  very  iiostile  to  respondent  (p.  65)  •) 

At  the  hearing  evidence  x^as  introduced  to  establish 
that  the  lax7  of  Iran  did  not  prevent  a  Koslein  free:  en- 
heritin^  money  even  thouj^h  he  X7ere  iriarried  to  a  i^.z::.- 
Moslcr?,.   At  oral  ar^taient,  the  respondent's  position, 
stated  rather  confusedly,  appears  to   be  that  it  x:as 
not  because  of  Iranian  lav;  that  he  feared  to  ;::ahe 
knoxTn  his  eiarria^e  to  a  non-hosiers  but  because  his 
grandfather  had  iiuposed  a  condition  that  the  money  ^o 
to  uhe  oldest  son,  only  if  the  oldest  son  were  married 
zo   a  hoslevTu   The  enplanation  appears  an  afterthouj;ht 
to  evade  the  force  of  the  Service  evidence.  IfsLO   teeei- 
;eony  of  Mary  and  her  parents  mahes  no  mention  of  the 
fact  that  the  condition  had  been  iir.posed  hy   the  grand- 
father nor  does  the  respondent's  enplanaticns  at  the 
hearing;  refer  to  the  granefather.   Even  if  the   enplana- 
tiozi  is  true,,  the  fact  that  respondent  resorted  to  sub- 
terfuge in  his  effort  to  obtain  his  inheritance  is 
further  indication  that  he  lacks  credibility. 

hespondent,  further  attacking  Ivary^s  credibility, 
contrasts  Mary's  alleged  recall  of  events  that  happened 
four  years  ago  and  her  alleged  inability  to  remember 
that  eir^ht  months  Drier  to  the  hearing  chz   had  signed 
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o   ctctciuoat,      1:^0  citation  is  i:.::cri  to  c   specific  po:rzio:: 
of  the  record r   ho^-rovor^   ';'X:  bciiieve    tlict  ra.j^c::J!c:^t  -L.y 
have  refercr^cc  cither  to  the   f::;ct   thct  h:.::y'  tc::tifica 
thct   .jhe  "Ciacnil^ercd  cif;ni::;;   th,2  visn  petiuio::i  in  C^uo- 
ber  1960  but  could  not  rec:.;!!  usin^';  the  red  irdc  i::. 
vihich  the  ci2":atiirG  ciopecrcd    (pp,   69-70):,   or  to  tha 
only  st;::tcme;:^t  of  recent  dc:te  ^^i^ncd  hy  hcry  -  t::o 
i:uorn  otctervicnt   tchcn  frciii  her  ca  Jiirruicry   6,    1963   (d::. 
j--!-^  o      i'Aory  s *ic L-OCi   ^aLCic   cce  coizj.o  vioc  recvj.«.;i.   di-i'i.iiLi'.''' 
Lihis   cuorn  ctctc:::2nt;   her  cttc;;.pt   to  eiiplein  cdov.t 
the  t;i2;airi3  t7c:s  cut  chort    (p«    66),   but  che  did  rccell 
initialing  ecch  'o^^^e.   (ppo   \)!5''Co)  ^     Ue  believe  th.::t 
:-:::ry  revecled  c  gccd  ability  to  recell  eventc   ccn::ern- 

between  ebility  to  recall  dictcnt  end  present  event e ; 
n-oreover^  her  tec;ti:nony  13   in  escential  pert  corro- 
w-Oi.^.  oC-w-    .jy   .uer   j^^.^,j-e».i !.-.>• 

Ue  believe   the  Service  hoc   cctcbliched   thet   t:.^  re- 
epondent'c  uerriri^e  vjcz  entered  into  solely  for  €c.'Z 
Tjur  >oje  of  en^^blin'^  hin  to  cd'vu.ct  hie   ii^rnisrcticn 
ttceu3»      Such  Q  ::^erri::^e  is  not  vr^lid  uo  confer  b-„-.e- 
fito  under  the  innigrx^tlon  Icus    (M::^tter  of  l.->^    3  I3;n 
Dec*    217)*      Rccpondent  ^/e.D  not  entitled  to   e  ncnc_no-e 
etetuto      He  vj:zz  not  eligible  for  the  ici:;ncnee  of  .. 
vice   cit   the   tirne  he  received  hie   edju::tr:ient  of  z'c::'c\izi 
he  vyjiCj    therefore  3    ineligible  for  the  relief  he  ob- 
teined.      The  eppeel  uill  be  dicmicsed. 

-CIcDSR:      It   is   ordered  thet   the  cppeel  be  end -the 
Gcue  ic  hereby  dicmioGedo 


C:,^ 
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umT]]D  STAT.:;:};  Diii?/ :;.iT;.::;hT  O"?  JUoTIC::: 
Ii.u-.-ii;2;raoion  and  DI;i.turalization  Service 


'9  Sb'-^   -  '3aa  l-'iMnciLico,    C-'.lifoi-n 


;\K^L\D  WAZI:^!   ) 
Respondent  ) 


IN  RE3CI3SI0.:  ?aOCEEDING3  UTiDm  3ECTIG::  2^.6 
0?  TrZa  IIvilvDlGRATION  AKD  KATIONALIO?!  ACT 


^  BRHAL?  OF  RESPOKDSrCT: 

>j.  v^cixiomicL  ooi'eco 

:n  Francicco,    Crj.lii'ornia 


IN  LEIIALP  0?  Tlili;  SERVICi:; 

Stephen  M.  Suifin,  H::;!. 

Trial  Attorney 

San  I'VanciGco,  Californi.-: 


DECISION  07   TIE  S?2CIi\L  IN:iUIRY  OFFICER 


le  rcopondent  vas  admitted  to  the  United  States  as  a  noniir-mi^i.-ant  Gtuaem: 
1  OctOGer  24,  1959'   O^i  Oci-ot/er  13,  19'^0;  -^^^  "'••'^s  ir.arried  to  M-i-ry  Elizabeth 
;rzo;v;,  a  citizen  of  the  United  States.   On  the  basis  of  this  carria^^e  he 
^iUired  nonquota  status.   Thereaiter  he  applied  for  and  was  granted  the 
iatus  of  a  pern'iancnt  resident  under  the  provisions  of  Section  2^y. 

1  "pril  6,  19Sk,    I  entered  a  decision  in  this  case  findin^^  that  the  re-. 
>ondent's  marriage  was  not  a  bona  fide  one  and  had  been  entered  into  solely 
)  obtain  benefits  under  the  iramigration  laws,  and  ordered  that  the  status  of 
;r.;:anent  resident  granted  the  respondent  p-orsuant  to  the  provisions  of 
;ction  2^r5  of  t'ne  Immigration  and  Kationality  Act,  be  rescinaed.   On  uuly 
t,    l^SK,    the  Board  of  Iiv,migra.tion  Appeals  dismissed  his  appeal  from  :-:at 
:;cisicn.  Tlie  respondent  then  employed  new  counsel  who  filed  a  motion  to 


reopon  co  that  additionc^l  evidence  could  be  adduced.   C;-.  Jc-raa —>'  '-.     ": '' "." 

~  kJ      —  y  )      —  ^  -^  ^  } 

the  Board  (jranted  the  r.:otioi.i. 

At  the  hearing;  "before  .;ie  on  Deccrrjher  9/  I963,  Mary  had  tectiried,  an:cn:: 
othier  thinciS;  that  she  had  rnet  the  recpor.dent  at  a  Neu  Year's'  d.;-.nce  in 
January,  19^0^  ^nd  then  she  saw  him  once  or  twice  a  weeh.   In  response  to 
the  question  of  how  lon^  this  rela'cionship  had  cc-e  on,  she  answered,  '".■.■ell, 
I  don't  hjiow,  maybe  thnree  months,  soir,eohin:3  like  that.  ^2ox^   he  left  ni.-vybe 
for  xhree  ir.onths,  then  he  had  called  me  at  my  place  of  worh  anc.  insisted  on 
seeing  rr.e  somewhere  in  that  vicinity."  (Tr.  p.  ^-8)  VJhen  quesuicned  about  the 
period  v/hen  he  v/as  away,  she  testified,  "I  don't  hnov/.   I  don' o  Ir.ow  he:  lon^ 
he  \7as  ^one.   It  v/as  approximately  -chree  months  I  had  not  seen  him  because 
I  don't  Imow  exactly  how  lon^  he  -./as  gone  -  or  somewhere  lihe  that."  (Tr.p.^9) 
She  concluded  this  phase  of  her  tcsuimony  by  saying,  in  response  -co  a  ques-cion 
as  oO  how  soon  they  had  Tiarried  after  his  return,  "Ch,  the  n^-xc  c-„y  or  a 
couple  of  days  after  that.   It  v/as  very  fast."  (Tr.  p.-:-9) 

Prvjsent  counsel  contended  in  his  motion  that  this  portion  of  Mary's  testimcny 
was  unbelievaole.  Ke  T)ointed  out  i:hat  between  the  tim.e  she  m^et  the  respon^en"^ 
ana  their  marriage  there  v/as  in  total  a  tln.*ee -month  period  o2   dating  and  a 
three -month  period  v.'hen  she  did  not  see  the  respondent,  v/hereas  the  eviaence 
sho',/ea  that  over  nine  months  elapsed  betv/een  their  m.eeting  and  marriage. 
1'he  respondent  had  testified  that  he  had  ""seen  Mary  about  once  a  \:eeh  frc:;: 
the  time  he  met  her  until  they  v/ere  miUrried.   At  the  reop^^xied  hearin::  to  shew 
that  Mary  had  'zc^i^^a   the  respondent  during  the  suiv;mer  ol   19^^^^  when  -^^.e  respona- 
ent  had  supposedly  absented  himself,  he  called  as  his  first  \;it-ess,  Husenang 
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V/aziri;  the  rcci^ondent's  orothor.  Hucchaa^  Waziri  tc-ijoiricd  that  Li::  oTOol'.cr 
lived  \rith  him  at  Lo::  AltOG;  Calii'orr.ic,  iTorn  the  tir..e  o^  hie  L,r-ival  i.i  the 
United  States  in  Octcher,  1959.  ur.til  cornetirr.e  in  ]?ooru-:.ry,  ISl'O,  ^;:vo^.  hie 
"brother  vreiit  to  Palo  /.Ito,  Calii'ornia,  to  live.  He  oav;  ^:ary  at  hie  ovn 
hor.:e  and  hie  brother's  residence  o:x   Saturday  rnornincis  vhen  he  './ent  there  to 
visit.  lie  sav7  her  there  in  June  or  Ju?»y  of  I960. 

Another  witness  v;as  I'lrs.  Jean  liarr.ion  Whiter.:an,  a  friend  of  -chc  respondent. 
I-h"s.  VrnitoiT.an  testified  that  she  first  n^iade  the  resnonden-c' s  ae^iuain-canee 
early  in  19^0.  vhen  he  vas  li-.in^  with  his  brother  in  hos  Altos.  In  zhe 
sprin^j;  of  I96O  he  moved  to  Palo  Alto.   On  her  way  fro'.j  worh,  once  in  a  './hile; 
she  v;ould  step  in  to  see  hov/  he  was  getting  along.   This  eo.'.tinued  un-cil 
September  of  I96O.   Dui'inc  these  visits  she  saw  Mary  t^/iee;  bu":  did  no->: 
speak  to  her.   This  tooh  'place  in  the  summer  of  19^0^  mos-c  lih_ly  in  July 

herself^  which  also  bears  a  later  sequence  in  v/hich  Mary  appears,,  as  having 
"c^^^cn   tah^n  betv/een  July  and  Sep-:ember;  I96O.   She  associates  having  ::qoa 
M:,ry  at  uhe  respondent's  residence  during  the  summer  because  th.e  foliaje  ^.'as 
•.:he"  surmmer  type  of  foliage  rather  than  fresh  green  of  spring;  and  she  is  of 
'^he  opinion  that  the  sequence  of  ohe  film  in  which  she  appears  was  "cahen  in 
the  summertime  because  of  the  state  of  her  tan. 

The  respondent  testified  that  the  film 'strip  in  question  was  tahen  between 
July  and  September,  I960. 

.■h.ry  had  previously  been  married  to  one,  Jach  Caruso.  This  marri.:.^e  n:-L- 
~:.:^ori   entorv^d  into  on  May  23,  19^0  and  \/as  ter.;.inatc^  whon  M^ry  ob->:-ined  an 
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.  .:i:iuii:;:;nt  on  July  I'r,    1550.     Zv,  hi3  notion  counsel  co; ...... ,.^..    ^.._-^  -..^^.^ 

nOou-'orthy  ::i:.,__aritii^3  in  Ccruc^o';:,  ::ni  tho  rccponc(jnv' l;  ;.....L-i-::-.l  ^n^oricncc:: 

v/itn  Ivlnry  a::   follows:    "(l)   the   fc-c:  thco  I-.-.ry  provpocea  rj^-rria-^  in  each 
inGtnnce;    (2)  Mary'c  marlced  ccolin-  of  ^.ii^cticn  i:,......^_^\..,l^^  ^^iu^.    __.c..  .,,;..■- 

ria^o;    (3)  ^:ci.ry'G   un::tablc  'bohnvior   i:virr;cdin-;:oly  ai'tcr  each  :;;;:.::-riL.j.. ;    (4)   tha 

ti:ani-0 station  immediately  after  each  marria;];e  of  Mary's  neurotic  d>.pcnaence 

1; 

Counsel  called  Caruso  as  a  witness.   This  \;itncss,  who  has  seen  ::.arried  four 
tildes  -^nd  is  presently  divorced^  tes-^ified  that  he  first  met  i-lary  in  19p6  at 
a  dance.  Thereafter  he  dated  her  ;:."::out  two  tir.;es  a  w„eh  for  a  p^r_^^  >_.f  two 
or  chree  months.   In  the  early  spri -.,2;  of  I90O  he  resu.::-ja  his  ^^tinj,  \/hich 
toch  place  asout  two  times  a  week.  .About  three  or  four  months  1:..-Csjr  Mary 
asked  him  to  marry  her;  and  they  \u:--e   married  on  May  28 ,  19bO  at  Reno,  r'ev^ida 
Thereafter  they  moved  into  the  hou^,;;  of  I':!ary's  parenu^.   They  haJ.  "cheir  o^:n 
heeroorn  and  en{j;a/3ed  in  marital  rel:..-ions.   After  three  ^:v;ehs  she  felt  that  tn 
marria::;e  was  a  mistake ;  \;anted  to  :_^.;t  an  annulment,  and  to  call  ul.e  whole 
thin;3  off.  lie  left  her  parents'  hv--.:,e  on  June  lo,  I960.   Durinj  the  tim^::  he 
lived  v/f-d-  her  she  was  hcmio  every  evening. 

It  is  ■  obvious  from  Mary's  testimony  that  she  was  not  attemptin;!;  to  be  pui^oise 
and  ona'c  her  estimates  of  the  periods  during  which  the  responu^.io  .....,-.-  ..>.•-■ 
and  c,arin;_^  \/hich  he  disappeared  "jere  rou^^l  approxim.ations  of  the  sc^paence  01' 
oven-^s.   Meither  the  Trial  Attorney  nor  respondent's  then  counsel  :,pf^--"'^"^-y 
considered  ohe  discrepancies  important  since  the  mawOer  was  not  pursue... 

T^jstii., any  as  to  v^vents  which  have  taken  place  sometime  in  the  pa^-j,  is  s.'^^o- 
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riouoly  inexact;  particulcrly  \il.jv.   no  ::.tta:-:pt  io  i:.:x(l<j   to  piiipcino  i^. 
Indeed;  the  teotiir.ony  oi"  the  reiipcndciv^' 3  own  vlune^c  illuutru-:c-L  "cLIl;. 
Caruso  testified  that  he  had  rec^j.T.ed  hie  dating;  v/ith  Mary  in  t._-  v,...riy 
cpx'in^  Oi  19^0;  and  that  three  cr  I'our  rnonthc  later  Mr.ry  had  a::h.u  hi:.,  to 
marry  her^  and  they  \/ere  married  on  May  28,  .I96O.   Fro:.-:  I-'arch  21,  19^0,  -chci 
earliest  date  of  spring,  to  May  23,  I90O  is  ohviously  l^c::  ohan  ^/j-^l   or 
four  rr:o;-tho.  Aj  another  exaiTiple,  huschanc^  '^Jaziri  -ueetified  that  hie  hrothe: 
i::ov^^  "GO  Palo  Alto  in  February,  1960,  vhereao  i-h-o.  V7hite::^an  te^-.Afied  \:hat 
he  had  rcoved  in  the  spring  of  1960.   The  discrepanciei:  in  "che  testi:.-,ony  of 
then.::  '..'itncjc^eG  are  of  no  particular  conco-quence  and  I  only  r.ienti....  ^...^m 
bccauoe  councel  hac  ctreoL:ed  the  diccrepanciec  in  Mary's  testi..:.ny. 


ii^  o .iv^   vy..  J.  O 


I  hardly  thinh  the  ratter  important,  hut  even  if  I  did,  I  do  n^ 
the  evidence  presented  to  shov/  that  Mary  had  been  seen  v.'ith  '.-Jai^iiri  in  -che 
su::;aer  of  19-^;  par-cicularly  impressive.  Huschan^  Waziri  ad;nittea  th.-^  his 
r:7c:.-cry  i/as  poor.  He  had  been  visioin^  his  brother's  residence  regularly 
after  his  brother  had  rrioved  and  seen  M;j.ry  there  on  r.jany  occasions.  T:r.:.z   he 
coula  fix  vith  any  sort  of  definiucness  the  tiwes  that  he  had  seen  Mary  a- 
his  brother's  residence  is  open  1:0  serious  question. 

Mrs.  White::;an  had  fixed  the  time  that  she  sav/  Mary  at  respon^.en\:' s  rcs„.-v;..j. 
I  ac  havinf_i  occurred  durin(j;  July,  ''.u:_;ust  or  Septei:^ber  of  I90O.   I  have  j-'avo 
coubts  as  to  -one  accuracy  of  her  testimony  concerninr;  a  person  •.A'.c;;i  ^Sr.c-   saw 
casually  :;.ore  than,  four  years  ^jJ's^os^o,   particularly  v/hen  the  tii.'.e  of  sucn 
:-;urrencij  is  predicated  on  such  an  ephe;.;eral  t;A.n^  as  the  v;reenness  of  the 
..;....,_^,.  at  that  ti::^e  of  the  year.  Her  identifying:  the  film  strip  as  havinj 
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been  tcikcn  in  July  or  Au;j;uot  bajed  or.  -die  ct:ute  of  ^c-r  tL.n  ' '•  >•-.-,-•■>/  ■-■■.. 
bativo;  either.  The  cii::;;.ier  zvlizc^tn^^  r:ea::oa  in  the  c._-^j.  ci  ....-  Pra:i-i:,co 
very  oi'ten  ^jtartc  in  April. 

Mary's  -ucstiniony  -did  not  reflect  the  alleged  siniiluritiej  in  her  incrl^cd 
erperience^  v/ith  Caruiuo  and  the  respondent.   Che  testified  thut  afccr  her 
u\D.rrlcz^   to  the  respondent  her  cifrections  had  not  changed,  -che  respondent's 
:.:.:i.     The  reeord  establishes  that  it  vas  he^  not  she^  vho  sou^jho  ohe  divcre. 
.'^s  pointed  out:,  in  effect,  by  the  Trial  Attorney  in  his  br^cf  of  Eece::;ber 
10,  19^^i-7  li-  opposition  to  the  motion  to  reopen,  Llary's  L;arria^e  to 

w:-:.ruso  supports  her  testiir^ony  that  there  vas  a  period  betvuen  J;.. ry, 

i960  and  October  13,  19^0,  v/hen  Kary  did  not  see  the  responden-c.       ' 

At  the  tiri:e  the  respondent  entered  the  United  States  he  v/as  destined  to 
Ucah  State  University.   He  nQV(j'j:r   attended  that  school.  Tes-v:i..,ony  v.-as  wahen 
and  docucjentary  evidence  presented  for  the  purpose  of  an^plifyinj  -che  respon; 
ent's  reasons  why  he  had  failed  to  do   so.   /-ccordins  to  his  tes  oiaony,  vhen 
he  arrived  in  the  Unitea  States  he  found  that  his  suitcases  con-::aininj 
his  clothes  had  not  followed  hi.n.  he  en^a^^ed  an  attorney  \,o   looh  in";.o 
ehe  r.'.atter.   This  attorney  subsequently  obtained  reimburse;.. ^n^  for  -^he  loss 
of  the  suitcases  in  the  sum  of  <'.o30.  ITe  cave  as  his  reasons  for  not  vi-tt^nd' 
in^j  the  university  the  fact  that  he  had  lost  his  suitcases  an.,  thus  could 
not  afford  to  ^30  to  that  school,  but  because  his  hnjlish  \:as  -joo^r   h-  ^-i.. 
attend  O'cher  local  schools.   The  Form  1-20  vrhich  the  respondent  e::ecUoed 
showed  thax  his  h.-Owled'j;e  of  the  English  lan^uaje  was  inadequate,  but 
•ohat  the  institution  to  which  h-;  was  des->:ined  \;as  equipped  to  offer  and 


A  to  of^.a    o-j), 


had  accepted  him  exprcjcly  i'or  c.  i'ull  proj,rc.:.:  of  ctud^'  or  En.'-lijh.  I''-'-' - 
rorij  ;i1go  chovrs  thn.t  he  was  coin-  -co   reCv:ivo  0175  ;::onohiy  f'l-o:.]  hi-  parcr:^:: 
and  Gponjor.   I  cannoi:  luiderstana  vhy  tr.o  refjpon-.ent  ccv.ld  no-o  l-.cvc  ^o-'-'  to 
;icliCol  while  his  attOTxiey  was  attendin^:  to  "cho  matter  or  hie  lc.:t  z^s^zzl.zlz 
and  why  he  could  not  have  uccd  the  :}Y['^   r.ionthly  to  support  hl:.i.;.;_r  while 
attendin^j  school. 

I  rni:-:ht  add  that  the  ForD  1-20, which  he  presented  to  obtain  hie  ctudc.i-^  vija-, 
e;cprei:i:ly  sta-ces  that  if  after  beir:^  adn:itved,  a  ctudeiit  desire::  to  \.rancfcr 
to  another  school ,  collere  or  educational  institution  other  than  '^ha-c  speci- 
fied at  the  time  oi"   his  admission,  the  student  r^ust  r.ahe  a  writ-^en  application 
in  advance  to  the  nearest  immigration  office  for  permission  i:..  :-..ahe  such  a 
transfer.   He  never  r.:ade  such  application.   The  foriH  also  states  ohau  no 
stuaent  adrriii:ted  to  the  United  States  ir.ay  he  e:.Tployed  for  a  wa^o  or  s  alary 
unless  perrr-ission  to  do  so  had  "been  granted  by  the  Service,  lie  respondent 
did  not  ash  for  such  permission  bv^fore  en:j;a:3in:^  in  eL^.ploy.;.ent. 

The  respondent  had  testified  at  the  original  hearing  that  if  he  ...arri..-  a 
nch-Maslern  he  would  lose  his  inheritance.   It  appeared  to  :;:e  tha"o  the  r^  spend - 
en:  attributed  the  fact  that  he  would  lose  such  inheritance  to  'che  la\.'s  of 
Iran.  At  the  reopened  hearin^j;  it  developed,  hov:ever,  that  he  wcula  lose  Uie 
...-.heritanc  J  only  because  of  the  pirovisions  of  the  \;ill  of  his  jranaf a"c-.er . 
Tn^^  clarification  of  this  rr:atter  aoes  the  respondent  no  creaii;.  It  appears 
froi.,  the  teri;.s  of  this  will  that  v/hcn  the  respondent  i:.;.rried  M.ry  ho  was  no 
^....  ^js   Co.'.tlcd  to  the  inheritance.   He  concealv^-d  the  ::.  •ri.-.^a  ^o   he  r/ould 
>t  los^  it.   As  the  Board  pointed  out  in  its  decision  of  "uly  '2h,   Iv o-! ,  -no 


fact  that  ho   "rcjortccl  to   Gub-cc-rfu^--  in  hlj  efrort    wO  G..-c:.i;x  hlj  inriC-i-lf-noc; 
is  i'lirther  inciicauicn  th-.t  he   laclio  crov..i\;ility . " 

Couiijel  alL;o  rcouoi^ted  that  I  consider  ccher  n;atterc  raised  'sy  l.."...,  in  ..is 
motion.      In  his  motion  he   states ,    "It  is  extraordinary  that  neit'.-.-,-  :■■:   -''z 
;-;,other  nor*  her  iiither  in  their  testijjony  tool:  any  note  oi  r.er  :..:._-ria^o    ^o 
Caruso  v/hich  occurr>_d  during  the  very  period  ol'  tir:.e  th-t  they  tes"jii*iea  that 
L'r!.ry  \/as  concerned  with  inaintaininj  her  relationship:.  \/ith  respc-:.av_r.c.     I-.'.ry's 
uooher  not  only  avoided  any  Hjo.  .tion  of  Mary's  marria;^^    oO  Caruso   sut  :..ase 
the  remarhahle  corjr^ent  that  during  the  period  of  Mary's  relatic:-ship  v/ith 
respondent  she  had  no  other  friends." 

J'!ary's  r:joth^-r  did  not  mention  the  Caruso  marriage  in  her  testi:..ory  for  "che 
sirijple  reason  that  she  was  not  asliea  concerning  i'v:.      l^'ary's   fa'cher  die  r.,ea- 
tion  the  i^arriat^e.    ('!.?r.    93)     I-^ury's  iijother's  testi;;.ony  -chat  M".ry  had  no 
other  friends   than  the  respondent  ohviously  relates   to  the   ti.:.^   ....„n  ....^ 
was   30inij  with  the  respondent. 

Counsel  further  reHiarks  that   ''in  her  application  for  a  license  'co  ...arr;,;  re- 
spondent;    Mary   stated  that   she  had  been  r.:arried  only  once  before  ar.d  did 
not  ...ention  her  ixjarria^e   to  Caruso.'    Tn  her  petition  to  classify  respon^.sjnw 
for   issuance   of  imnii^^ration  visa  Mj.ry  also   failed   to  r.;ention  her  :;.arria^>j 
to  Caruso.      It  is  obvious  that  she  endeavored  to  conceal  her  r^arrio.je  to 
Caruso  from  respondent^    :.  v.d  her  testiiiicny  thai:  she  "cold  hii.i  all  ....out  Lw 
prior  -co  their  i;:arriac^   is  incredible."     Mary    testified  to  the  ef.'jct 

s-.:.  aid  not  u._aerstand  \/hether  a  iiiarria^^e  ^/hieh  was  annulled  w..^  . ^..  ... .\.^ 

a  i',;arria^e;    con;.equently   she   could^    in  ^.;ood  faith^    not  have   i.jenticnaa 
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i.:arrici[:>j  to  Ccruco  in  either  her  c-pplicaticn  for  :..   lioji:^^o  cr  _n  ::he  vi-c 
petition.   In  any  evorit,  it  ii:  not  c'bvious  fro.;!  hor  fi.ilure  "co  .....  ./^i-lI. 

hor  i^^arria^ec  in  tho3j  documents  that  i:he  did  30  -co  conceal  h^r  ...-.rriL.jo 
to  G:.iruL:o. 

In  iT.y  deeicion.  of  April  8,  196^1-;  I  found  the  responc^-nt  to  be  a  tricliecer 
..nd  p;rev^ricator  who  had  r.arried  --.ary  colely  to  ootain  "benefits  under  -^'-.e 
i:.;;:]it:ration  lawc.   Ilone  of  the  oviv^ence  adduced  ao  the  rvjopened  hearing 
pereuades  nie  that  these  findin[;;c;  vere  in  error.   If  ever  th^^.'e  v„j  a  caze 
of  a  fraudul<jnt  marriaj;e,  thic  ic  it.   ho  chan^^e  vill  "be  :^:aa-,  _..  :..j   jr^- 
viouj  ord<:r . 

X'J  IS  Ohi3_JhhD  that  no  change  "be  nade  in  lYiy  decieion  of  hpril  t,    '^^.Jr, 
roi^cindinij  the  ctatuj  of  per:;;anent  resident  granted  to  ehe  re.^v,cn-^nt  pur- 
suant to  tho  provisions  of  Seetion  2^5  of  the  ImJiif;ira-;:ion  and  hw.-c-.wnali\:y 
Act. 

Chester  Siphin  ' 
Sr)ecial  Inouirv  Officer 
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UNITED   STATES   DEPARTMENT  OP   JUSTICE 
Board   of    Immigration  Appeals 

File:      A-12269334   -    San  Prancisco  .  " 

In  re:   AIIM\D  VIAZIRI 

IN  RESCISSION  PROCEEDINGS   UNDER   SECTION   246  OF  THE 
IMMIGRATION  AND   N/VTIONALITY  ACT 

NOTION 

ON  BEIiALF  OP  RESPONDENT:    William  C.  Wunsch,  Esq. 

Faulkner,  Sheehan  k   Wiseman 
351  California  Street 
San  Francisco,  California 

ON  BEMALF  OF  I&N  SERVICE:   Stephen  M.  Suffin 

Trial  Attorney 
(Brief  filed) 


The  case  comes  forward  pursuant  to  a  motion  of  coun- 
sel for  the  respondent  requesting  that  the  proceedings 
be  reopened  on  the  ground  that  material  new  evidence 
not  previously  available  to  respondent  is  now  available 
to  show  his  good  faith  in  entering  into  the  marriage. 

The  record  relates  to  a  native  and  citizen  of  Iran, 
38  years  old,  male,  who  was  admitted  to  the  United 
States  as  a  student  for  a  period  of  one  year  on  October 
24,  1959.   He  did  not  enter  school  but  took  employment 
in  January  1960.   He  married  Mary  Elizabeth  Herzog,  a 
United  States  citizen,  on  October  13,  1960  and  obtained 
a  nonquota  immigrant  sta.tus  based  on  that  marriage  and 
also  obtained  an  adjustment  of  status  under  Section  245 
of  the  Immigration  and  Nationality  Act  on  February  1, 
1961,   On  February  17,  1961  he  filed  for  a  divorce,  re- 
ceiving an  interlocutory  decree  on  March  3,  1961  which 
became  final  about  a  year  later. 

On  April  8,  1964  the  special  inquiry  officer,  in 
rescission  proceedings  under  Section  246  of  the  Immi- 
gration and  Nationality  Act,  ordered  that  the  status 
of  permanent  residence  granted  the  respondent  pursuant 
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to  the  provisions  of  Section  245  of  the  Immigration  and 
Nationality  Act  be  rescinded.   On  July  24,  1964  we  dis- 
missed the  appeal  from  the  order  of  the  special  inquiry 
officer.  The  conclusion  that  the  respondent's  marriage 
was  entered  into  solely  for  the  purpose  of  enablinr;  him 
to  adjust  his  immigration  status  and  that  such  a  mar- 
riage was  not  valid  to  confer  benefits  under  the  immi- 
gration laws  was  reached  after  weighing  the  credibility 
of  the  testimony  of  the  respondent,  the  fact  that  he 
never  lived  with  her  and  the  adverse  testimon/  of  tlie 
respondent's  wife,  Mary  Jllizabeth  Herzog,  and  her 
parents. 

The  instant  motion  to  reopen  sets  forth  that  a  wit- 
ness, Jack  Caruso,  a  prior  husband  of  Mary  Blizabeth 
Herzog  has  become  available  and  sets  forth  his  affi- 
davit regarding  his  relationship  with  the  respondent's 
wife  and  takes  issue  with  her  statement  that  the  mar- 
riage was  not  consummated  or  that  she  did  not  know  his 
brother.   The  motion  also  contains  a  copy  and  a  trans- 
lation of  an  Iranian  decision  that  the  respondent  was 
entitled  to  the  inheritance  about  which  he  had  testi- 
fied and  states  that  a  further  explanation  would  be 
made  in  the  event  a  reopened  hearing  was  granted;  a 
letter  from  the  transportation  company  regarding  the 
delay  in  settling  the  respondent's  claim  in  respect 
to  his  lost  luggage;  an  affidavit  of  respondent's 
brother,  Iluschang  VVaziri,  regarding  the  respondent's 
arrival  in  the  United  States,  his  loss  of  luggage, 
his  language  difficulty  and  the  fact  that  he  met 
Mary  Elizabeth  Herzog  on  numerous  occasions  during 
1960.   The  motion  further  sets  forth  that  the  re- 
spondent had  a  language  problem  and  was  unable  to 
pass  the  standard  college  entrance  examination  in 
English  in  the  summer  of  1960  and  offers  to  explain 
his  failure  to  enroll  at  Utah  State  University. 

Our  prior  decision  in  this  .case  was  based  upon 
weighing  the  credibility  of  the  respondent's  testi- 
mony regarding  the  various  events,  including  his 
failure  to  attend  the  university  after  admission  as 
a  student,  failure  to  live  with  his  wife,  and  vari- 
ous' other  unfavorable  aspects  of  his  testimony  to- 
gether v/ith  the  adverse  testimony  of  Mary  lilizabeth 
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I-Ierzog,  the  respondent's  citizen  wife,  and  heir  parents. 
The  motion  sets  forth  new  material  which  seeks  to  over- 
come the  adverse  effect  of  the  credibility  with  which 
respondent's  testimony  was  received.   Upon  a  full  con- 
sideration of  all  of  the  matters  set  forth  in  the  notion 
to  reopen,  the  motion  to  reopen  v/ill  be  granted.  The 
f^r anting  of  tlie  motion  should  not  be  taken  as  a  belief 
in  the  matters  set  forth  therein  but  a  new  decision 
should  be  rendered  on  the  basis  of  the  additional  evi- 
dence adduced  at  a  reopened  hearing. 

ORDER:   It  is  ordered  that  the  prior  order  of  this 
Board  dated  July  24,  1964  be  withdrawn. 

IT  IS  FURTHHR  ORDHRl^D  that  the  proceedings  be  reopened 
to  receive  additional  testimony  and  evidence  bearing  on 
the  bona  fides  of  the  marriage  and  for  such  other  action 
that  may  appear  appropriate. 


Chairman 
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TO    :  Chairman,  Board  of  Immigration  Appeals,    date:   December  14  196i^ 
Vv'ashington,  D.  C. 

FROM  :  C.  Iv.  Fullilove,  District  Director, 
San  Francisco,  California 

subject:  Ahmad  V/aziri,  A12  269  334. 

Subject  record  file  is  forwarded  for  consideration  of  the 
respondent's  attorney's  motion  for  reopening  of  proceedinp;s 
for  recission  of  adjustment  of  status  under  Section  246  of 
the  Immigration  and  Nationality  Act, 

The  respondent  is  not  in  custody  and  his  deportation  is  not 
imminent . 


attachment : 

Record  of  proceedings 
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No.  21130 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Tonkin  Corporation  of  California,  dba  Seven-Up 
Bottling  Company  of  Sacramento, 

Petitioner, 
vs. 

National  Labor  Relations  Board, 

Respondent. 


On  Petition  for  Review  o£  Supplemental  Decision  and 
Order  o£  the  National  Labor  Relations  Board. 


BRIEF  FOR  PETITIONER. 


I. 
JURISDICTIONAL  STATEMENT. 

This  matter  is  before  this  Court  upon  the  Petition 
of  Tonkin  Corporation  of  CaHfornia,  dba  Seven-Up 
Botthng  Company  of  Sacramento  (herein  referred  to 
simply  as  ''Employer",  or  "Petitioner"),  for  review  of 
a  Supplemental  Decision  and  Order  of  the  National 
Labor  Relations  Board  (herein  referred  to  simply  as 
"Board"  or  "Respondent"),  pursuant  to  Section  10(f) 
of  the  National  Labor  Relations  Act  (herein  referred 
to  simply  as  the  "Act")  as  amended  (61  Stat.  136;  73 
Stat.  519;  29  U.S.C.  Section  51  et  seq.)\  The  Board's 


^The    pertinent    statutory    provisions    of    the    Act    are    repro- 
duced in  Appendix  A,  infra. 


Supplemental  Decision  and  Order  [R.  81-86]^  issued 
against  the  Petitioner  on  27  May,  1966,  and  is  re- 
ported at  158NLRBNO.  110. 

The  Board's  jurisdiction  in  the  premises  is  not  dis- 
puted by  Petitioner.  This  Court  has  jurisdiction  pur- 
suant to  Section  10(f)  of  the  Act,  in  that  Petitioner 
is  engaged  in  business  in  the  State  of  California  with- 
in the  Ninth  Judicial  Circuit  and  the  unfair  labor  prac- 
tices set  forth  in  the  complaint  of  Respondent's  Gen- 
eral Counsel  allegedly  occurred  within  the  territorial 
boundaries  of  the  Ninth  Judicial  Circuit. 

II. 

THE  FACTS. 

Upon  charges  filed  by  one  Edward  J.  Farrell,  os- 
tensibly on  behalf  of  the  Sacramento  Seven-Up  Em- 
ployee's Union  (herein  called  simply  "Union"  or  "In- 
dependent Union")  [GCXl(a)  and  1(c);  R.  3-4], 
the  Board,  on  10  June,  1964,  entered  its  Decision  and 
Order  adopting  the  finding  of  its  Trial  Examiner 
that  Petitioner  had  violated  Section  8(a)(1),  (2)  and 
(3)  of  the  Act  [R.  71-2].  The  gravamen  of  the 
Board's  original  Decision  was  that  the  Petitioner  had 
^'locked-out"  its  employees  to  force  immediate  accept- 
ance of  contract  terms  by  the  incumbent  Independent 
Union  and  used  the  contract  gained  thereby  to  prevent 
a  rival  Teamster's  union  from  petitioning  for  rep- 
resentation. The  Petitioner,  according  to  the  Board,  had 


^References  to  transcript  "Volume  I.  Pleadings"  will  be 
indicated  herein  by  "R" ;  references  to  "Volume  II,  Transcript 
of  Record",  by  "Tr".  The  designations  "OCX"  and  "RX" 
will  be  used  to  designate,  respectively,  exhibits  presented  by  the 
Board's  General  Counsel  and  this  Petitioner,  who  was  desig- 
nated "Respondent"  in  the  original  proceedings. 
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therefore,  unlawfully  interfered  with  the  administration 
of  the  Independent  Union  in  violation  of  Section  8 
(a)(l)(2)  and  (3)  of  the  Act  [R.  23].  Thereafter, 
on  November  10,  1965,  this  Court  issued  its  decision, 
reported  at  352  F.  2d  509,  enforcing  the  order  of  the 
Board  only  insofar  as  it  related  to  the  reinstatement 
and  compensation  of  an  employee,  Barwise,  but  re- 
manding the  issues  involved  in  the  remaining  '*lock- 
out"  portions  of  the  order  to  the  Board  for  further 
consideration,  and  such  proceedings  as  the  Board  might 
deem  appropriate,  in  light  of  the  decision  of  the  United 
States  Supreme  Court  in  American  Ship  Building  Co. 
V.  NLRB,  380  U.S.  300,  rendered  subsequent  to  the 
date  of  the  Board's  original  Decision  and  Order.  This 
action  was  taken  even  though  this  Court  had  on  June 
7,  1965,  previously  denied  the  Board's  request  that  the 
case  be  remanded  to  it  for  reconsideration  in  view  of 
American  Ship. 

On  May  27,  1966,  the  Board  issued  its  Supplemental 
Decision  and  Order,  reported  at  158  NLRB  No.  110 
[R.  81-86].  Not  only  did  the  Board  adhere  to  its 
original  decision  that  the  Petitioner's  conduct  unlaw- 
fully interfered  with  the  Independent  Union's  adminis- 
tration but  it  also  found  that  the  so-called  "lock-out" 
was  motivated  by  purposes  violative  of  Sections  8(a) 
(1)  and  (3)  [R.  85-86].  These  alleged  violations  stem 
from  events  occurring  during  contract  negotiations 
conducted  in  the  spring  of  1963  between  Petitioner 
and  the  Independent  Union. 

In  this  connection,  the  Board  made  findings  ex- 
pressly predicated  upon  what  it  terms  the  "essential 
facts"  in  the  case    [R.   82] ;   in  reality,  as   Petitioner 


will  demonstrate,  these  "facts"  are  either  not  supported 
by  substantial,  credible  evidence  in  the  record  or  con- 
stitute isolated  incidents  lifted  out  of  context.  In  ap- 
proaching a  fair  consideration  of  the  issues  here  pre- 
sented it  is  believed  essential  to  detail  rather  completely 
and  in  chronological  fashion  the  events  upon  which  this 
action  is  founded. 

A.     Petitioner's  Business  and  Organization. 

Petitioner  is  engaged  in  business  as  a  bottler  and 
distributor  of  soft  drink  products,  the  principal  one 
being  "Seven-Up",  in  the  City  of  Sacramento  and 
surrounding  areas.  Since  April  4,  1962,  the  Company 
has  been  directed  by  Harry  Tonkin  as  President  and 
Millard  Tonkin  as  Vice-President  and  General  Man- 
ager [Tr.  241-42;  290-91]. 

Immediately  beneath  the  Tonkins  organizationally, 
and  directly  responsible  to  them,  is  a  Sales  Manager 
who  directs  and  supervises  a  Sales  Department,  which 
is  normally  comprised  of  three  supervisors  and  twelve 
route  salesmen  [Tr.  197-98;  242-43;  291]. 

Petitioner  also  employs  four  or  five  people  in  the 
plant  area  to  perform  work  on  the  production  line, 
in  the  plant  yard  and  for  general  maintenance.  In  the 
spring  of  1963,  approximately  twenty  persons  were  in 
the  employ  of  Petitioner,  twelve  of  whom  were  route 
salesmen  and  four  or  five  of  whom  were  plant  and 
production  employees  [Tr.  67].  With  the  exception  of 
the  route  supervisors  and  plant  clerical  help  all  of  Pe- 
titioner's employees,  including  plant  employees  and 
route  salesmen  were  members  of  the  Independent  Union 
[GCX2]. 
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B.     The  Independent  Union. 

The  Independent  Union  had  actively  represented  Pe- 
titioner's employees  for  many  years  before  ownership 
of  Seven-Up  was  acquired  by  the  Tonkins  [Tr.  353; 
403].  In  its  capacity  as  collective  bargaining  agent,  the 
Independent  had  annually  negotiated  collective  bargain- 
ing agreements  with  Petitioner.  The  contract  in  effect 
when  the  Tonkins  assumed  control  had  been  arrived  at 
by  bargaining  between  the  Independent's  negotiating 
committee  and  L.  G.  Stellings,  the  former  owner  of  Pe- 
titioner. It  provided,  among  other  things,  for  a  12^ 
cent  per  hour  raise  and  extended  for  a  term  of  one 
year  from  1  April,  1962  [Tr.  410-411]. 

From  the  outset  the  Independent  had  shown  itself 
to  be  a  viable  organization.  It  had,  for  example,  re- 
tained and  paid  for  its  own  legal  counsel  in  connection 
with  its  incorporation  and  the  drafting  of  by-laws 
[Tr.  409-411].  Moreover,  it  maintained  a  separate  bank 
account  for  the  deposit  of  Union  funds,  separate  mem- 
bership records  and  minutes  of  meetings  [Tr.  409-10]. 

Union  funds  were  used  to  pay  for  legal  counsel,  to 
purchase  membership  cards  and  to  pay  for  stationery, 
postage  and  other  administrative  expenses  [Tr.  414; 
418].  With  the  exception  of  the  meeting  held  on  29 
March,  1963,  detailed  below,  meetings  were  always  held 
at  locations  arranged  and  paid  for  by  the  Union  [Tr. 
412]. 

During  the  year  1962  the  Independent  held  approx- 
imately four  or  five  meetings  relating  to  contract  ne- 
gotiations for  that  year,  election  of  officers,  incorpora- 
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tion,  processing  of  grievances  and  other  matters    [Tr. 
422;  410;  413;  415].' 

No  evidence  whatever  was  adduced  indicating  that 
Petitioner,  at  any  time,  participated  in  or  furnished 
any  assistance  or  services  in  connection  with  Union 
affairs.* 

C.     Initial  1963  Contract  Negotiations. 

In  January  of  1963  James  Elder,  who  had  previous- 
ly worked  as  a  mechanic  and  forklift  driver  in  the  plant 
was  assigned  to  a  position  in  Petitioner's  Vendor  De- 
partment [Tr.  116;  119].  Elder  at  that  time  was  the 
President  of  the  Independent  Union,  having  been  first 
elected  to  that  position  in  November  of  1961  [Tr. 
403].  As  a  consequence  of  his  assumption  of  different 
duties,  Elder  relinquished  his  post  and  resigned  as  a 
member  of  the  Union  [Tr.  125-26;  85-86;  11;  403-04]. 

Thereafter,  the  Union,  on  about  15  February,  1963, 
called  a  meeting  at  the  American  Legion  Hall  in  Sac- 
ramento for  the  purpose  of  electing  new  officers  [Tr. 


^These  facts,  together  with  the  recital  below  concerning  the 
numerous  meetings  held  in  early  1963  regarding  contract  nego- 
tiations refute  the  Board's  contention  that,  "Meetings  of  the 
Union  have  been  irregular  and  infrequent  and  largely  social." 
[R.  82]. 

*In  this  connection,  compare  the  Trial  Examiner's  statement 
in  an  opinion  adopted  by  the  Board  [R.  71-72]  that,  "There 
exists  in  this  record  no  evidence  that  before  the  events  of 
late  March  or  early  April  [1963],  the  Respondent  did  any- 
thing which  might  be  characterized  as  assistance  to  or  domina- 
tion of  the  Union  within  the  Act's  meaning,"  [R.  21]  with 
the  Board's  wholly  contradictory  subsequent  statement  in  its 
Supplemental  Decision,  that  this  Petitioner  locked  out  its  em- 
ployees "...  for  the  purpose  of  keeping  the  incumbent  Union 
subservient  to  it  as  a  bargaining  representative  .  .  ."  [R.  85]. 
(Emphasis  added). 
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10;  12;  85].  The  membership  elected  Howard  Hill, 
President,  and  William  Barwise,  Secretary-Treasurer 
[Tr.  10-11;  85].  Both  of  these  men  were  route  sales- 
men. 

About  one  week  later  another  meeting  of  the  entire 
membership  of  the  Union  was  held  at  Burich's  Grill 
in  Sacramento  at  which  time  the  Union  elected  a  Board 
of  Governors  comprised  of  Bernal  Williams,  Donald 
Olson,  and  Richard  Howell,  all  route  drivers,  and  a 
fourth  member,  Roy  Fletcher,  from  the  plant  crew 
[Tr.  12-13;  RX  1].  The  meeting  then  turned  to  the 
discussion  and  formulation  of  specific  proposals  to 
management  for  the  1963  contract,  as  the  current  con- 
tract was  due  to  expire  on  31  March,  1963  [Tr.  12-13; 
252].  A  series  of  demands  were  agreed  upon,  typed 
up  and  presented  to  management  a  short  time  later 
in  the  form  of  a  document  entitled  "7  Up  Employees 
Union  Requests  for  1963  Contract"  [Tr.  13-14;  RX 
1].  These  requests  encompassed  a  broad  range  of  sub- 
jects, including  wages,  hours,  overtime  pay,  health  and 
welfare,  sick  leave,  holidays,  seniority  and  retirement 
[RXl]. 

Over  the  period  of  the  next  several  weeks  the  Union 
Negotiating  Committee,  consisting  of  its  officers  and 
the  Board  of  Governors,  met  with  the  Tonkins  several 
times  in  a  mutual  attempt  to  reach  accord  on  a  new 
agreement  [Tr.  13-18;  87-88;  245-53;  293-94]. 

D.     The  Events  of  29  March  1963. 
(1)  Management  Addresses  the  Employees. 

Because  the  termination  date  of  the  present  con- 
tract was  fast  approaching  and  no  agreement  had  yet 
been  reached,  the  Tonkins  felt  that  the  progress  of 
negotiations  might  be  assisted  if  they  were  to  address 
the   employees   and   attempt   to   explain   personally   the 
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terms  of  management's  offer  and  the  reasons  under- 
lying its  position  [Tr.  254].  Accordingly  the  Tonkins 
arranged  for  a  hall  at  Alhambra  and  "N"  Streets  in 
Sacramento  and  posted  a  notice  on  the  plant  bulletin 
board  that  a  meeting  of  employees  would  be  held  there 
following  work  on  Friday,  29  March,  1963  at  5 :00 
P.M.  [Tr.  19;  254].  All  of  the  driver  salesmen  and 
plant  employees  attended;  only  the  Tonkins  were  pres- 
ent representing  management  [Tr.  19;  89;  324-25]. 

The  meeting  was  opened  by  Harry  Tonkin  who 
outlined  the  terms  of  the  Company's  offer  [Tr.  20;  255]. 
He  stated  that  because  the  business  had  only  recently 
been  acquired  and  its  financial  situation  was  not  yet 
sufficiently  strong,  it  was  not  possible  to  do  as  much 
as  they  might  Hke  [Tr.  255-7].  Nonetheless,  the  Com- 
pany was  prepared  to  offer  employees  a  raise  of  $3.00 
a  week  the  first  year  and  $3.00  the  second  year.  Ton- 
kin also  indicated  that  the  Company  would  accede  to 
the  Union's  demand  that  it  pay  the  plant  and  produc- 
tion employees  time  and  one-half  for  overtime  [Tr. 
255;  22;  295-6]. 

In  response  to  questions  raised  from  the  floor  the 
parties  then  variously  turned  to  a  discussion  of  sub- 
jects such  as  the  bonus  arrangement,  sick  leave,  paid 
holidays  and  vacations,  as  well  as  scale  in  other  indus- 
tries [Tr.  255-8;  21-2;  160;  295-6].  For  his  part, 
Harry  Tonkin  agreed  to  reconsider  the  basis  for  com- 
puting the  route  salesmen's  bonus  (which  was,  for 
route  salesmen,  the  counterpart  of  overtime  compensa- 
tion for  the  plant  and  production  employees),  in  an 
attempt  to  improve  the  system    [Tr.   256-57].   In  re- 
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sponse  to  questions  regarding  wage  scales  in  other  in- 
dustries, Tonkin  observed  that  in  his  view  such  wage 
scales  were  not  relevant  to  the  soft  drink  industry; 
however,  he  went  on  to  say  that  the  Company  was 
willing  to  meet  the  wage  rates  paid  by  other  local 
soft  drink  companies  even  if  the  rate  exceeded  the 
amount  of  Petitioner's  offered  increase  [Tr.  259;  334; 
340]. 

Both  of  the  Tonkins  emphasized  that  relations  be- 
tween the  Company  and  the  Independent  Union  had  al- 
ways been  cordial,  that  management  was  trying  its 
best  to  be  fair  in  dealing  with  the  Union's  proposals 
and  that  they  sincerely  hoped  the  Union  would  accept 
their  offer  so  that  matters  would  be  straightened  out 
before  the  present  contract  terminated  on  Monday 
morning  [Tr.  255-60;  296-97].  In  this  connection, 
Harry  Tonkin  noted  that  the  Company  had  instituted 
a  new  health  and  disability  insurance  plan  under  which 
they  had  considerably  bettered  their  obligation  to  em- 
ployees under  the  existing  collective  bargaining  agree- 
ment and  he  hoped  that  they  would  take  this  as  an  in- 
dication of  management's  attitude  in  continuing  to  im- 
prove conditions  as  it  was  able  [Tr.  256].  According 
to  employee  Barwise,  Tonkin  stated  that  he  knew  the 
men  had  been  contacted  by  the  Teamsters  Union  and 
emphatically  stated  that  he  did  not  want  to  negotiate 
with   that   Union. ^   For   his   part.    Tonkin    freely   con- 


^The  Board  leans  heavily  on  this  statement  attributed  to 
Tonkin  by  Barwise  [Tr.  21],  in  support  of  its  subsequent 
finding  of  unlawful  motivation  for  the  "lock-out"  [R,  82; 
85].  But,  as  we  shall  see,  this  remark  was  perfectly  proper, 
for  it  would  have  been  illegal  for  Petitioner  to  have  recognized 
or  dealt  with  the  Teamsters  during  the  period  in  question. 
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ceded  that  the  subject  of  the  Teamsters  Union  was 
mentioned  during  his  discussion  that  evening.  Tonkin 
did  state  that  he  had  heard  reports  of  teamsters  ac- 
tivities among  the  men.^  It  was  the  Company's  posi- 
tion that  it  was  obligated  to  deal  with  the  Independent 
Union  which  it  had  recognized  for  many  years  and 
which,  to  its  knowledge,  represented  a  majority  of 
employees.  Further,  Tonkin  pointed  out  that  dealing 
through  the  Independent  Union  presented  certain  ad- 
vantages over  membership  in  a  imion  such  as  Team- 
sters since  the  membership  might  then  well  become  in- 
volved in  the  consequences  of  disputes  not  their  own 
[Tr.  271-3;  161]. 

Following  this,  Millard  Tonkin  briefly  addressed  the 
meeting,  expressing  his  accord  with  the  views  of  Har- 
ry Tonkin  and  reiterating  that  management  was  at- 
tempting to  do  everything  possible  to  satisfy  the  em- 
ployee's demands  and  that  the  Tonkins  wanted  to  have 
a  happy  group  of  employees  so  that  the  business  would 
be  run  amicably  and  productively  [Tr.  257;  296-97]. 

With  the  exception  of  a  single  witness^  no  testi- 
mony was  given  attributing  to  either  of  the  Tonkins 
in  their   remarks   in  this   occasion,   any  ultimatum  re- 


^The  "reports"  alluded  to  by  Tonkin  were  evidently  mistaken, 
for  no  contact  was  had  with  the  Teamsters  until  the  following 
Sunday  when  Barwise  and  Hill  met  with  representative  Youman 
[Tr.  26-7]. 

'^Witness  Donald  Olson  testified  that  Harry  Tonkin  stated, 
"Now,  those  who  want  to  go  to  work  Monday,  we  have  to 
have  the  contract  signed  tonight,  .  .  ."  [Tr.  160].  However, 
this  testimony  was  not  corroborated  by  a  single  employee  who 
had  been  present  at  that  meeting,  including  Barwise  and  Hill, 
the  General  Counsel's  principal  witnesses.  Indeed,  although 
Barwise  testified  that  Harry  Tonkin  referred  to  the  Teamsters 
[Tr.   20-21],   he   makes   no   mention   of   any   such    ultimatum. 
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garding-  the  new  contract,  any  assertion  that  it  "had  to 
be  signed  or  else",  or  that  any  employee  would  be  dis- 
charged or  prevented  from  working  if  the  contract 
were  not  signed.  On  the  contrary,  although  it  is  evi- 
dent that  the  Tonkins  desired  that  their  offer  be  ac- 
cepted and  an  agreement  reached,  they  left  the  de- 
cision on  this  point  in  the  hands  of  the  employees. 

(2)  The  Union  Meeting  of  29  March,  1963. 

After  the  Tonkins  had  completed  their  remarks,  the 
Union's  President,  Howard  Hill,  suggested  to  Harry 
Tonkin  that  since  the  membership  was  already  as- 
sembled, they  could  discuss  the  Tonkins'  offer  among 
themselves  and  ascertain  whether  agreement  might  not 
be  reached  at  that  time  [Tr.  23;  90;  259-60].  Hill 
asked  whether  the  Union  might  use  the  hall  to  conduct 
a  private  meeting,  to  which  the  Tonkins  consented, 
and  further  stated  that  the  Union's  officers  would 
contact  them  later  at  the  plant  office  to  communicate 
the  results  of  the  meeting  [Tr.  2Z\  90;  260].  Ac- 
cordingly, the  Tonkins  left  the  meeting  hall  and  pro- 
ceeded to  their  office  to  await  the  subsequent  conference 
with  Union  officials   [Tr.  260]. 

In  the  meantime,  the  Union's  membership  began 
a  discussion  of  the  Company's  offer.  It  was  obvious 
from  the  outset  that  the  plant  employees  wanted  to  ac- 
cept the  contract  the  Tonkins  had  offered  because 
their  demand  for  overtime  pay  had  been  met  [Tr.  23; 
RX  1].  However,  there  appeared  to  be  some  disagree- 
ment on  the  part  of  the  route  salesmen.  No  formal 
vote  was  taken  by  the  employees  mainly  because  the 
plant  workers,  who  were  satisfied  with  the  proposed 
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pact,  began  leaving  the  meeting  [Tr.  24].  After  some 
initial  reservation  it  was  the  consensus  of  the  route 
drivers  that  they,  too,  would  accept  the  Petitioner's 
offer,  with  the  proviso  that  if  a  higher  rate  were  paid 
in  the  industry.  Petitioner  would  match  it.  Thereupon 
the  Union's  officers  and  Negotiating  Committee  were 
authorized  to  communicate  this  to  the  Tonkins  and,  if 
accepted,  to  agree  upon  a  contract  [Tr.  23-5;  83;  90; 
340;  334;  350-1;  178]. 

Since  Harry  Tonkin  had  already  indicated  manage- 
ment's willingness  to  match  whatever  was  paid  in  the 
industry  [Tr.  259],  it  was  the  general  understanding 
of  the  men  when  the  meeting  ended  that  things  were 
settled,  the  terms  agreed  to,  and  that  a  contract  would 
be  signed  as  a  matter  of  course  on  Monday  morning 
[Tr.  83;  100;  334;  340;  350-1]. 

(3)  The  Subsequent  Meeting  at  Petitioner's  Office. 

That  same  evening,  at  the  conclusion  of  the  Union's 
meeting,  the  Union's  Negotiating  Committee  and  of- 
ficers proceeded  to  Petitioner's  office  and  communicated 
the  decision  of  the  membership  to  the  Tonkins.  Those 
present  representing  the  Union  included  Howard  Hill, 
William  Barwise,  Bernal  Williams  and  Donald  Olson 
[Tr.  260].  These  men  reported  to  the  Tonkins  that 
the  membership  had  agreed  to  accept  their  wage  offer 
and  their  proposal  to  pay  time  and  one-half  to  plant 
employees  if  management  would  agree  to  match  any 
further  increase  paid  generally  in  the  industry.  To  this 
the  Tonkins  agreed,  and  they  volunteered  to  ascertain 
that  night  whether  there  had  been  any  developments 
at  Pepsi-Cola  in  this  respect,  as  that  company  was  also 
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eng-aged  in  negotiations    [Tr.   25-6;    100-02;    178-183; 
260-4;  297-9]. 

After  this  initial  agreement  the  parties  turned  to  a 
discussion  of  additional  points  concerning  paid  holidays 
and  sick  leave.  With  regard  to  holidays,  management 
agreed  to  the  Union's  demand  that  an  employee's  birth- 
day be  an  additional  paid  holiday,  and  this  was  ac- 
cepted without  the  necessity  of  its  being  incorporated 
in  the  contract  [Tr.  108-9;  261].  The  Tonkins  further 
agreed  to  compensate  employees  for  time-off  due  to 
sickness  on  a  case-by-case  basis,  their  one  reservation 
being  that  by  incorporating  it  in  the  contract  as  a 
fixed  amount  of  annual  time,  they  feared  that  abuses 
would  result.  The  men  were  assured,  however,  that  no- 
one  who  lost  time  from  work  as  a  result  of  actual 
sickness  would  be  docked.  This  point  was  likewise  ac- 
cepted [Tr.  25-6;  100-02;  83;  178-83;  260-4;  297-9]. 

Additionally  the  matter  of  the  route  salesman's  bonus 
was  brought  up  and  management  agreed  to  look  into 
the  matter  of  the  bonus  and  to  improve  upon  the  method 
of  its  computation,  which  was,  in  fact,  later  done.^ 

On  the  subject  of  the  health  and  disability  program, 
management  pointed  out  that  it  had  already  instituted 
a  change  in  the  present  plan  under  which  it  contributed 
far  more  than  the  fifty  percent  required  of  it  under 


^This  point  is  corroborated  by  the  General  Counsel's  wit- 
ness, Hill :  "Well,  there  is  a — that  bonus  thing  is  a  nightmare, 
they  said  they  would  work  on  it  and  do  the  very  best  they 
could,  and  they  did.  They  did  make  changes  in  it,  which  was 
to  the  benefit  of  the  employees,  and  that  they  also  in  the 
near  future,  if  this  one  plan  didn't  work  out,  that  they  would 
be  glad  and  willing  to  try  another  plan.  In  other  words,  an 
incentive  program  that  would  help  the  employees,  they  were 
willinig  to  go  along  on  one  and  work  it  out."    [Tr.   109;  262]. 


—14— 

the  existing  collective  bargaining  agreement,  but  stated 
that  it  would  attempt  to  improve  further  on  this  plan 
as  it  was  able.  In  addition,  the  Tonkins  agreed  to  con- 
sider a  pension  plan,  but  pointed  out  that  Petitioner 
was  not  yet  financially  able  to  qualify  for  one  [Tr. 
25-6;  83;  100-02;  109;  1 78-83 ;  260-4 ;  297-9]. 

The  Negotiating  Committee  expressed  its  satisfac- 
tion with  management's  position  on  these  points,  and 
everyone  shook  hands  on  the  agreement.  The  meeting 
closed  in  an  atmosphere  of  cordiality  and  it  was  the 
impression  of  virtually  everyone  present  and  who  tes- 
tified that  agreement  had  been  reached.  The  officers 
stated  that  the  agreement  would  have  to  be  submitted 
to  the  men  for  ratification  but  since  all  of  the  demands 
had  been  satisfactorily  resolved,  it  was  assumed  that 
ratification  would  be  a  mere  formality  [Tr.  297-9; 
183;  25]. 

E.  The  Independent's  Officers  Meet  With  Team- 
sters on  31  March  1963  and  Begin  Solicitation  of 
Members. 

The  following  Sunday,  31  March  1963,  Hill  and 
Barwise,  the  Independent's  President  and  Secretary- 
Treasurer,  respectively,  together  with  Bernal  Williams, 
a  member  of  the  Board  of  Governors,  attended  a  meet- 
ing at  the  home  of  a  Pepsi-Cola  employee  at  which 
there  was  present  a  local  Teamster  Union  representa- 
tive, one  Youman  [Tr.  26-7].  It  is  undisputed  that 
this  was  the  first  employee  contact  with  the  Teamsters 
[Tr.  27].  During  this  meeting  Barwise  was  handed 
a  book  of  authorization  card  forms  and  signed  one 
himself  [Tr.  26-27].  Following  this,  Barwise  and  Wil- 
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Hams  called  on  various  of  Petitioner's  route  salesmen 
for  the  purpose  of  soliciting  their  signatures  on  Team- 
ster authorization  cards  [Tr.  28;  335-v36;  341-2].  Sig- 
natures were  obtained  from  some  of  the  men  and  were 
refused  by  others  [Tr.  28;  335-6;  341-2]. 

It  is  important  to  appreciate  the  timing  and  signifi- 
cance of  this  activity.  Here  are  the  principal  officers 
of  the  Independent  Union  who,  having  represented  it 
in  negotiations  with  Petitioner  and  having  reached 
agreement  with  Petitioner's  management  pursuant  to 
the  express  direction  of  the  membership,  and  having 
shaken  hands  on  that  agreement,  subsequently  set  about 
soliciting  authorizations  from  their  own  membership 
on  behalf  of  another  union.  Evidently  it  did  not  occur 
to  these  men  nor,  obviously  did  the  point  impress  it- 
self upon  the  Board,  that  this  conduct  was  in  violation 
of  the  membership's  mandate,  in  derogation  and  re- 
pudiation of  the  agreement  reached  with  Petitioner 
pursuant  to  that  mandate,  as  well  as  being  in  flagrant 
conflict  with  the  fiduciary  obligations  of  these  men, 
as  officers  of  the  Independent  Union,  to  the  member- 
ship which  they  represented.^  We  shall  return  to  this 
point  at  some  length  below  in  discussing  whether  it 
was  not  in  fact  the  Unions  officers  and  the  Teamsters 
Union  who  combined  to  "frustrate  the  process  of  col- 
lective bargaining"  rather  than  Petitioner,  as  found  by 
the  Board  in  its  Supplemental  Decision  [R.  85]. 


^It  is  also  apparent  that  Petitioner  was  unaware  of  this 
sohcitation  activity  on  behalf  of  the  Teamsters  until  Barwise 
so  stated,  on  Monday,  1  April,  after  the  new  contract  with  the 
Independent  Union  had  been  signed  [Tr.  36]. 
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F.     The  Events  of  Monday  Morning,  1  April,  1963. 

Since  the  Union's  officers  had  expressed  the  wish  to 
submit  the  agreement  for  the  formal  ratification  of  the 
membership  on  Monday  morning  before  beginning  work, 
Petitioner's  management  that  morning  left  the  lock  on 
the  gate  of  the  parking  lot  enclosure  across  the  street 
from  the  plant,  where  its  trucks  were  kept^*^  [Tr. 
184;  264;  285;  300]. 

There  was  absolutely  no  intention  on  the  part  of 
Petitioner's  management  to  lock  its  employees  out  of 
the  plant  premises  or  prevent  them  from  working.  The 
truck  gate  remained  closed  for  the  sole  purpose  of  in- 
suring that  early  starters  would  not  leave  on  their 
routes  without  being  notified  of  the  meeting  [Tr.  264-6; 
300].  Indeed,  the  plant  itself  was  open  and  unlocked 
as  usual  [Tr.  300;  345;  265;  68;  345]. 

It  became  apparent  to  the  Tonkins  as  the  morning 
wore  on  that  matters  were  not  finally  settled  as  they 
had  supposed  [Tr.  264].  Accordingly,  a  meeting  was 
held  with  the  Union  officers  and  the  membership  in 
the  plant  office  in  an  attempt  to  ascertain  just  what 
the  situation  was.  The  Tonkins  were  advised  by  Hill, 
the  Independent's  President,  that  the  matter  of  the  new 
contract  had  been  put  to  a  vote  in  a  meeting  of  men 


^•^The  testimony  of  the  General  Counsel's  principal  wit- 
ness, Barwise,  is  specific  on  this  point:  "Q.  Did  you  arrive 
that  Monday  morning  about  the  normal  time?  A.  About  the 
normal  time,  yes.  Q.  And  had  a  union  meeting  been  scheduled 
that  morning  before  starting  work?  A.  Yes,  it  was  supposed 
to  have  been  scheduled.  Q.  Was  that  set  up  the  preceding 
Friday?  A.  The  preceding  Friday  we — we  had  told  them  we 
were  going  to  have  a  union  meeting.  Well,  at  that  particular 
Friday  night  we  were  going  to  have  a  meeting  with  the  mem- 
bers before  anything  was  done.  Q.  Before  work  that  Monday 
morning?  A.  Before  work  that  Monday  morning."    [Tr.  69]. 
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held  by  the  truck  gate  and  the  offer  had  been  re- 
jected by  a  vote  of  9  to  8  [Tr.  31 ;  266].  The  Tonkins 
expressed  their  surprise  and  dismay  at  this  turn  of 
events,  stating  that  they  had  relied  in  good  faith  on 
the  Negotiating  Committee's  representations,  had  shak- 
en hands  with  Union  representatives  on  a  contract  the 
preceding  Friday  night,  and  believed  the  vote  of  the 
membership  that  morning  was  a  mere  formality.  They 
added  that  they  were  keeping  their  part  of  the  bargain 
and  hoped  and  expected  that  the  Union  would  keep 
its  and  that  they  could  rely  upon  the  integrity  of  the 
Union's  own  officers  [Tr.  64-6;  285 ;  299-300]. 

There  is  some  confusion  in  the  testimony  as  to  what 
followed  this  meeting.  Evidently  the  membership  with- 
drew from  the  plant  premises  and  again  discussed  the 
matter  across  the  street.  It  appears  that  a  second  vote 
was  taken  which  resulted  in  an  identical  9  to  8  vote 
against  the  contract  [Tr.  33;  266].  At  some  time 
during  the  morning,  Barwise  solicited  additional  Team- 
ster authorizations  and  transmitted  them  to  a  Teamster 
representative  who  was  parked  in  his  automobile  down 
the  street  from  the  plant  [Tr.  279-80;  28-29]. 

The  membership  again  returned  to  the  Tonkins' 
office  to  report  the  fact  that  they  were  unable  to  come 
to  a  conclusion.  During  this  second  meeting,  the  Ton- 
kins advised  the  Union's  officers  that  they  had,  in  the 
interim,  contacted  their  legal  counsel  and  had  been  ad- 
vised that  the  oral  agreement  reached  the  preceding 
Friday  was  binding  and  they  hoped  the  Union  would 
honor  it.  Under  these  circumstances,  Tonkin  stated 
that  he  felt  the  Union  was  obligated  to  adhere  to  its 
bargain   and   formally   execute   the   agreement.    There 
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was  some  further  discussion  concerning  the  fairness 
of  the  terms  offered  and  agreed  to  and  the  suggestion 
was  made  that  the  membership  discuss  it  further  [Tr. 
33;  266-70;  299-300]. 

Once  again,  the  membership  retired  from  the  plant 
premises  to  discuss  the  matter  across  the  street.  There 
is  again  no  specific  testimony  concerning  the  substance 
of  this  meeting  but  apparently  a  consensus  was  reached, 
for  in  a  short  time  the  officers  returned  to  the  plant 
and  executed  the  agreement  they  had  shaken  hands 
on  the  preceding  Friday   [Tr.  34-5;  270;  299-300]. 

A  number  of  employees,  including  Huleva,  Kaderly, 
Jensen  and  Fletcher,  testified  that  they  were  complete- 
ly puzzled  by  the  confusion  and  delay  on  that  morning 
since  they,  like  the  Tonkins,  had  assumed  matters  to 
have  been  satisfactorily  settled  the  preceding  Friday 
and  were  at  a  loss  to  understand  the  position  of  the 
Union  officers  on  Monday  morning  [Tr.  337-8;  340; 
342-4;  347;  351-2]. 

At  the  time  of  the  execution  of  the  agreement, 
Barwise  volunteered  the  fact  that  he  had  been  active 
among  the  Independent's  membership  on  behalf  of  the 
Teamsters,  and  he  queried  Petitioner's  management  as 
to  whether  any  reprisals  would  be  taken  because  of 
this.  This  was  the  first  notice  which  the  Tonkins  re- 
ceived concerning  the  fact  of  Teamsters  contacts  on  be- 
half of  its  employees.  Both  Tonkins  emphasized  that 
there  would  be  no  discrimination  against  any  employee 
as  the  consequence  of  any  Union  activity.  They  stated 
that  in  their  view,  matters  had  been  amicably  settled, 
by-gones  were  by-gones,  there  would  be  no  hard  feel- 
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ings  in  any  quarter,  and  that  everyone  would  resume 
work  on  the  same  basis  as  before  [Tr.  35-6;  270-1; 
299-300]. 

G.     Receipt  of  Teamster's  Petition. 

The  following  day,  2  April,  1963,  the  Teamsters 
filed  with  the  Board's  Regional  Office  a  Petition  for 
a  Representation  Election  among  the  Petitioner's  em- 
ployees [GCX  3A;  Tr.  7].  On  5  April,  1963,  Peti- 
tioner and  the  Independent  Union  each  received  let- 
ters from  the  Regional  Director  enclosing  copies  of 
this  Petition,  numbered  20-RC-5409  [Tr.  Z7 \  303; 
110;  316;  RX  2].  Both  letters  were  sent  by  registered 
mail,  and  the  letter  intended  for  the  Independent  Union 
bore  Petitioner's  address,  3310  "P"  Street,  Sacramento 
[RX  2].  The  letter  addressed  to  the  Independent  was 
picked  up  by  Howard  Hill  in  the  plant  office  when  he 
returned  from  his  route  that  day  [Tr.  316].  Upon 
opening  and  reading  the  letter,  Hill  asked  Millard  Ton- 
kin, who  was  seated  in  the  adjoining  office,  whether 
the  Company  had  received  a  similar  letter  [Tr.  316- 
17].  At  some  point  in  the  ensuing  conversation  Wil- 
liam Barwise  joined  the  group  so  that  the  persons 
present  were  Barwise,  Hill  and  the  Tonkins  [Tr.  Zl  \ 
317-18;  110]. 

All  recalled  that  the  conversation  centered  around  the 
request  in  the  Board's  letter  that  copies  of  the  Inde- 
pendent's contract  with  Petitioner  be  forwarded  to  the 
Regional  Director,  and  Hill  volunteered  that  the  Union 
had  no  facilities  for  reproducing  copies  of  the  con- 
tract [Tr.  38;  318].  The  Tonkins  indicated  that  they 
could  have  this  done  if  the  men  so  desired,  since  they 
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intended  to  duplicate  their  own  copies  and  mail  them 
in  response  to  the  request  [Tr.  316-20].  Hill  and  Bar- 
wise  replied  that  they  would  check  with  their  attorney 
and  call  the  Tonkins  back  regarding  this  point  [Tr. 
316-20;  37-8]. 

On  Saturday  morning  Hill  telephoned  Millard  Ton- 
kin at  Petitioner's  office  [Tr.  39-40].  In  the  interim, 
he  and  Barwise  had  checked  not  with  the  attorney  for 
the  Independent  Union,  but  rather  with  Woody  You- 
man,  a  representative  of  the  Teamsters.  Youman  had 
indicated  to  them  that  regardless  of  whether  copies  of 
the  contract  were  sent  to  the  Board,  the  Teamsters 
would  have  a  hearing  in  the  matter  [Tr.  39].  Hill 
told  Millard  Tonkin  that  as  far  as  the  Union's  of- 
ficers were  concerned,  the  Tonkins  could  send  the  con- 
tract in  or  not  as  they  desired  and  that  it  was  up  to 
their  discretion  [Tr.  Ill ;  39;  318]. 

Obviously,  he  and  Barwise  were  aware  of  the  fact 
that  the  Union,  of  which  they  were  President  and 
Secretary-Treasurer  respectively,  would  be  put  in  the 
position  of  appearing  to  disclaim  any  interest  in  the 
membership  they  represented  or  the  contract  to  which 
it  was  a  party,  so  far  as  proceedings  on  the  Team- 
sters' petition  were  concerned,  if  the  requested  docu- 
mentation were  not  furnished.  Thus,  it  now  seems 
apparent  that  although  they  were  reluctant  to  have  the 
contract  sent  in,  they  did  not  want  to  seem  to  be  re- 
fusing to  do  so  because  of  the  implications  this  lat- 
ter course  would  obviously  carry.  This,  of  course,  fully 
explains  Hill's  decision  to  reply  in  ambiguous  fashion, 
stating  to  management  that  it  could  do  as  it  pleased 
[Tr.  Ill;  318]. 
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On  the  other  hand,  Millard  Tonkin's  interpretation 
of  this  statement  was  entirely  reasonable.  He  assumed 
that  the  Independent's  officers  desired  to  act  respon- 
sibly and  to  notify  the  Board  of  its  interest  in  the 
pending  representation  proceedings.  Accordingly,  at  the 
time  he  sent  in  copies  of  the  contract  in  reply  to  the 
letter  addressed  to  Petitioner,  he  also  addressed  a  letter 
giving  the  Union's  return  address  and  enclosed  copies 
of  the  same  contract  in  response  to  the  letter  addressed 
to  it  [Tr.  318-320]. 

This  incident  will  be  discussed  again  below  in  con- 
nection with  Petitioner's  contention  that  the  activities 
of  the  Teamsters  Union  and  The  Independent's  of- 
ficers "rendered  the  incumbent  Union  incapable  of  ef- 
fective and  responsible  representation",  as  found  by  the 
Board  [R.  85]. 

H.     Receipt  of  Original  and  Amended  Charges. 

The  original  Unfair  Labor  Practice  Charge  herein, 
dated  5  April,  1963,  was  received  by  Petitioner  on 
Monday,  8  April,  1963  [Tr.  287;  R.  3].  The  Charge 
was  filed  on  behalf  of  the  Independent  Union  and  al- 
leged violations  of  Sections  8  (a)(1),  (2)  and  (5) 
in  that  the  Petitioner  had  purportedly  dominated  and 
interfered  with  the  Independent  Union  and  had  refused 
to  bargain  collectively  with  it  or  its  representatives. 
The  Charge  was  signed  and  filed  by  one  Edward  J. 
Farrell,  a  person  whose  identity  and  relationship  to 
the  situation  were  completely  unknown  to  the  Tonkins. 
It  was  brought  out  at  the  hearing  on  this  matter  that 
Farrell  actually  was  the  attorney  for  the  Independent 
Union,  although  this  fact  was  not  known  to  the  Ton- 
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kins  as  late  as  24  April,  1963  [Tr.  48;  97;  281-2; 
320-1].  Significantly,  then,  as  this  Charge  was  ini- 
tiated by  the  Independent  Union,  not  the  Teamsters, 
and  claimed  a  refusal  to  bargain  with  it  as  the  rep- 
resentative of  a  majority  of  Petitioner's  employees,  it 
contravened  and  disputed  the  claim  of  the  Teamsters 
in  this  respect  as  evidenced  by  their  Petition  for  an 
Election  filed  the  preceding  Tuesday  [OCX  3A;  Tr.  6]. 

Approximately  three  months  later,  Petitioner  received 
a  copy  of  the  First  Amended  Charge,  dated  29  May, 
1963  [OCX  Ic;  R.  4].  Significantly  the  "refusal  to 
bargain"  allegations  were  dropped  from  this  document, 
although  allegations  were  added  concerning  alleged  dis- 
criminatory discharges  of  employees  Barwise  and  Olson. 

III. 
THE  BOARD'S  FINDINGS. 

A.     Original  Decision  and  Order. 

The  Board's  original  Decision  and  Order  adopted 
the  decision  of  its  Trial  Examiner  in  its  entirety  [R. 
71-72],  thus  affirming  the  following  findings: 

(1)  Section  8(a)(1)  Violation  (Employee  Rights). 

Petitioner  was  found  to  have  violated  Section  8 
(a)(1)  of  the  Act  for  having  discharged  employee 
Barwise  on  account  of  his  union  or  other  protected 
activities  on  behalf  of  the  Teamsters  and  for  having 
''locked-out"  its  employees  on  1  April,  1963,  allegedly 
in  order  to  force  signing  of  the  contract  [R.  23].  The 
allegations  that  employee  Olson  was  discriminatorily 
discharged  were  dismissed  [R.  21 ;  71]. 
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(2)   Section  8(a)(2)  Violations  (Interference). 

No  evidence  of  any  unlawful  domination,  assistance 
to  or  interference  with  the  administration  of  the  In- 
dependent Union  was  found  prior  to  the  events  of  late 
March  and  early  April  1963.  Indeed,  the  Board  found 
no  evidence  of  unlawful  domination  or  assistance  of 
the  Independent  Union  at  all/^  Petitioner  was,  how- 
ever, found  guilty  of  unlawfully  interfering  in  the 
administration  of  the  Independent  Union  by  "forcing 
it"  to  agree  to  a  contract  on  1  April,  1963,  by  en- 
gaging in  a  so-called  "lock-out"  [R.  22-3]. 

As  a  further  element  of  this  alleged  violation,  the 
Board  found  that  Petitioner  utilized  the  contract  so 
obtained  to  bar  the  subsequently  asserted  Temasters' 
Petition  and  cites  in  this  connection,  Petitioner's  con- 
duct in  forwarding  to  the  Board,  on  behalf  of  the 
Union,  a  copy  of  the  contract,  as  above  described  [R. 
22-3]. 

(3)  Section  8(a)(3)  Violation  (Discrimination). 

The  Board  found  that  by  its  alleged  unlawful  dis- 
charge of  employee  Barwise  and  by  its  alleged  unlaw- 
ful "lock-out"  of  employees  on  1  April,  Petitioner  vio- 
lated Section  8(a)(3)  of  the  Act.  However,  it  ab- 
solved Petitioner  of  similar  charges  in  the  case  of  em- 
ployee Olson  [R.  21;  71]. 


^^In  this  connection  the  Trial  Examiner  further  found  that, 
"although  in  late  March,  the  Respondent  (Petitioner  herein) 
was  aware  that  the  employees  were  showing  some  interest  in 
the  Teamsters,  no  claim  of  representative  status  was  made  by 
that  organization  until  April  2.  Thus  it  appears  that  the  Re- 
spondent was  wholly  free,  at  least  until  then,  to  deal  with 
the  Union  and  to  reach  whatever  agreement  with  the  Union 
that  it  could."  [Tr.  21-2]. 
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B.     Supplemental  Decision  and  Order. 

Pursuant  to  the  decision  of  this  Court,  in  NLRB 
V.  Tmikin  Corporation  of  California,  etc.,  352  F.  2d 
509,  issued  on  November  10,  1965,  remanding  the  is- 
sues subsumed  in  the  "lock-out"  portions  of  the  orig- 
inal Order  to  the  Board  for  further  consideration,  in 
the  light  of  American  Ship  Building  Co.  v.  NLRB, 
380  U.S.  300';  the  Board,  without  a  further  hearing, 
issued  its  Supplemental  Decision  and  Order  on  May 
27,  1967  [R.  81-6].  In  this  decision  the  Board  came 
to  the  following  conclusions : 

(1)  It  adhered  to  its  original  decision  that  Peti- 
tioner "locked  out"  its  employees  to  force  acceptance 
of  Petitioner's  contract  terms  by  the  Independent  Union 
and  used  this  contract  to  obstruct  the  representation 
petition  subsequently  filed  by  the  Teamsters,  in  viola- 
tion of  Section  8(a)  (2)  of  the  Act  [R.  85]. 

(2)  It  found  that  Petitioner's  "lock-out"  was  not 
protected  by  the  American  Ship  decision,  because  Pe- 
titioner's use  of  this  device  was  (a)  "designed  to  de- 
stroy or  frustrate  the  process  of  collective  bargaining 
by  preventing  a  free  choice  of  a  bargaining  representa- 
tive by  the  employees,  and  rendering  the  incumbent 
union  incapable  of  effective  and  responsible  represen- 
tation;" and  (b)  "was  also  designed  to  encourage 
membership  in  the  incumbent  Union  and  discourage 
membership  in  the  Teamsters."  [R.  85].  Thus,  it 
found  the  "lock-out"  violated  not  only  Section  8(a)(2) 
but  also  Section  8(a)(1)  and  (3)  [Tr.  85]. 
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IV. 

PETITIONER'S  POINTS  AND 
ORDER  OF  ARGUMENT 

Petitioner  will  demonstrate  that  the  foregoing-  find- 
ings are  not  supported  by  substantial,  credible  evi- 
dence and  that  the  so-called  "lock-out",  even  if  it  be 
conceded  as  such,  was  a  legitimate  and  lawful  exer- 
cise of  economic  pressure  by  Petitioner  brought  to  bear 
in  support  of  its  good  faith  bargaining  position  for 
the  purpose  of  securing,  not  frustrating,  agreement. 

Petitioner  will  address  itself  initially  to  this  Court's 
scope  of  review  in  weighing  the  evidence  relied  upon 
by  the  Board  to  support  the  above  findings,  empha- 
sizing that  the  Court  must  view  with  caution  the  Board's 
total  reliance  upon  isolated  portions  of  the  testimony 
of  but  a  few  of  the  numerous  witnesses  called  by  the 
General  Counsel  and  its  uniform  disregard  of  the  wit- 
nesses and  evidence  presented  by  Petitioner. 

Next  Petitioner  will  center  its  argument  on  the  in- 
terference charge,  including  the  "lock-out"  issue.  In  this 
connection  Petitioner  will  show  that,  despite  the  Board's 
contrary  finding,  oral  agreement  was  reached  on  the 
terms  of  the  contract  and  that  Petitioner  engaged  in 
no  "lock-out"  as  that  term  is  traditionally  defined,  but 
rather,  acted  merely  in  compliance  with  the  Union's 
request  that  a  meeting  be  held  to  formally  ratify  that 
agreement. 

Lastly,  Petitioner  will  assume  arguendo  that  a  "lock- 
out" existed,  but  demonstrate  that  such  activity  is  pro- 
tected by  the  United  States  Supreme  Court  decision 
in  American  Ship  and  the  Act  itself.  Here  discussion 
will  center  on  the  Board's  supplemental  findings  which 
will  be  seen,  upon  analysis,  to  have  no  substantial  sup- 
port in  the  record. 
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V. 
APPLICABLE  STANDARDS  OF  REVIEW. 

The  Board's  Decision  Cannot  Be  Sustained  Unless 
It  Is  Supported  by  Substantial  Credible  Evi- 
dence. Moreover,  as  the  Board  Has  Uniformly 
Credited  Witnesses  for  the  General  Counsel  and 
Discredited  Those  of  Petitioner,  It  Becomes  the 
Duty  of  This  Court  to  Scrutinize  All  the  More 
Closely  the  Findings  Relied  Upon  to  Support 
the  Decision. 

The  Board's  Supplemental  Decision,  even  more  so 
than  the  original,  rests  almost  totally  on  the  credit  ac- 
corded to  certain  of  the  General  Counsel's  witnesses 
only,  principally  Hill  and  Barwise,  and  then  only  to 
certain  portions  of  their  testimony.  On  the  other  hand, 
testimony  of  the  General  Counsel's  five  other  witnesses 
and  of  the  witnesses  called  by  Petitioner  has  been  al- 
most wholly  disbelieved.  Indeed,  the  critical  testimony 
of  four  disinterested  employees,  called  by  Petitioner, 
has  gone  completely  unremarked. 

Under  such  circumstances  the  reviewing  court,  which 
is  charged  with  the  responsibility  for  assuring  the  rea- 
sonableness and  fairness  of  the  Board's  decisions,  is 
not  restricted  to  a  determination  of  whether  there  is 
any  credible  evidence  in  the  record  to  support  the 
Board's  conclusion,  but  rather,  is  authorized  to  look 
at  the  record  as  a  whole  in  order  to  determine  whether 
the  decision  is  supported  by  substantial  credible  evi- 
dence. Universal  Camera  Corp.  v.  NLRB,  340  U.S. 
474,  71  S.  Ct.  456,  95  L.  Ed.  456  (1951).  In  the  per- 
formance of  this  function  the  reviewing  court  must 
take  into  account  contrary  evidence  or  evidence  from 
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which  conflicting  inferences  could  be  drawn,  including 
evidence  which  fairly  detracts  from  the  weight  of  the 
evidence  relied  upon  to  support  the  decision  [340  U.S. 
487-488;  NLRB  v.  Isis  Plumbing  &  Heating,  322 
R  2d  913  (9th  Cir.  1963)]. 

When  the  record  discloses  that  the  Board,  or  its 
Trial  Examiner,  has,  in  reaching  its  conclusion  uni- 
formly believed  all  of  the  General  Counsel's  witnesses 
and  discredited  those  appearing  for  the  Petitioner,  the 
usual  presumption  in  support  of  such  findings  will  not 
be  indulged,  and  the  circumstance  will  be  taken  as  some 
evidence  of  bias.  In  such  situations,  it  becomes  neces- 
sary to  question  more  searchingly  the  inferences  drawn 
from  the  evidence  so  credited  and  to  consider  all  ma- 
terial contradictory  evidence.  NLRB  v.  Miami  Coca- 
Cola,  222  R  2d  341,  343  (5th  Cir.  1955);  NLRB  v. 
Florida  Citrus,  288  R  2d  630,  636-7  (5th  Cir.  1961); 
NLRB  V.  United  Brass  Works,  287  F.  2d  689,  691 
(4th  Cir.  1961);  NLRB  v.  Walton,  286  F.  2d  16, 
21  (5th  Cir.  1961);  NLRB  v.  McGohey,  233  F.  2d 
406  (5th  Cir.  1956). 

Even  beyond  this,  on  the  question  of  whether  agree- 
ment was  reached  on  the  evening  on  Friday,  29  March, 
1963,  and  in  connection  with  the  issue  of  the  so-called 
"lock-out",  even  those  plentiful  aspects  of  the  General 
Counsel's  evidence  which  give  support  to  the  conten- 
tions of  Petitioner  have  been  ignored,  as  we  point  out 
below.  Under  these  circumstances,  Petitioner  contends 
that  the  rule  of  the  above  cited  cases  is  a  fortiori 
applicable  and  that  the  Board's  findings  are  not  to  be 
accorded  their  customary  weight,  but  must,  on  the 
contrary,  be  viewed  with  caution. 
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VI. 
ARGUMENT. 

The  Board's  Finding  That  the  Parties  Failed  to 
Reach  Agreement  on  a  Collective  Bargaining 
Contract  Is  Not  Supported  by  Substantial,  Cred- 
ible Evidence.  On  the  Contrary,  the  Record  In- 
dicates That  Petitioner  Fulfilled  Its  Statutory 
Obligations  by  Recognizing  the  Independent 
Union  and  Bargaining  Lawfully  and  Effectively 
to  Agreement,  and  No  More. 

The  Board,  following  its  Trial  Examiner's  recom- 
mendation, initially  concluded  that  no  agreement  was 
reached  on  the  evening  of  Friday  29  March,  1963^^ 
[R.  22].  This  was  perhaps  understandable  in  a  certain 
sense,  since  the  conclusion  is  fundamental  to  the  Board's 
finding  of  unlawful  conduct  based  on  Petitioner's  sub- 
sequent activities,  as  the  decision  impliedly  concedes. 
For,  if,  in  fact,  agreement  had  been  reached  on  the 
29th,  nothing  in  Petitioner's  subsequent  conduct  could 
be  so  stigmatized.  What  is  important,  however,  is  the 
fact  that  the  Board's  conclusion  flies  in  the  face  of 
uncontradicted  evidence  from  all  sides,  including  that 
given  by  several  of  the  General  Counsel's  own  strongest 
witnesses. 

This  same  evidence  indicates  that  the  agreement  so 
reached  represented  substantial  concessions  on  the  part 
of  Petitioner's  management,  including:  a  two-step  wage 


^^The  Board  appears  to  retreat  from  this  position  in  its 
Supplemental  Decision,  discarding  this  flat  assertion  in  favor 
of  the  more  equivocal  statement  that,  "The  Tonkin  brothers 
offered  to  match  any  higher  rate  paid  by  the  local  Pepsi- 
Cola  Bottling  concern.  The  employees  present  expressed  satis- 
faction with  this  point  and  the  meeting  broke  up."    [R.   83]. 
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raise;  agreement  that  any  further  increase  in  the  local 
beverage  industry's  wage  scale  would  be  matched  by 
Petitioner;  granting  of  time  and  one-half  for  over- 
time; oral  concessions  on  the  issue  of  paid  holidays; 
oral  concessions  on  the  issue  of  sick  leave;  agreement 
that  the  driver-salesman  bonus  system  would  be  re- 
examined and  reorganized  on  a  more  favorable  basis 
(which  it  was),  and  agreement  to  consider  the  es- 
tablishment of  an  employee  pension  plan  and  to  boost 
the  Company's  contribution  to  health  and  welfare  plan 
as  soon  as  Petitioner  was  financially  able. 

Moreover,  many  of  these  points  were  conceded  at 
the  final  stage  of  negotiations — certainly  the  best  evi- 
dence of  genuine  give  and  take  in  the  bargaining. 
This,  of  course,  demonstrates  the  effective  power  of 
the  Independent  and  is  quite  inconsistent  with  the 
Board's  suggestion  that  the  Independent  was  a  weak 
and  subservient  organization.  The  concessions  won  clear- 
ly evidence  the  fact  that  good  faith  bargaining  had 
taken  place,  even  though  the  Board's  original  and  sup- 
plemental decisions  make  no  reference  to  it.  Indeed, 
the  Board  concedes  the  effectiveness  of  the  represen- 
tation of  the  Independent  by  its  affirmative  finding 
that  Petitioner  was  not  guilty  of  any  assistance  to 
or  domination  of  the  Union  before  the  events  of  29 
March — 1  April  [R.  21].  From  Petitioner's  standpoint, 
then,  it  was  dealing  with  the  freely  chosen  representa- 
tive of  a  majority  of  its  employees,  a  representative 
which  Petitioner  had  been  obligated  to  recognize  and 
deal  with  for  several  years.  Moreover,  as  will  be  pointed 
out  in  greater  detail  below,  Petitioner  would  have  been 
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guilty  of  an  unlawful   refusal  to  bargain   had   it   not 
recognized  the  Independent. 

There  is  really  no  dispute  in  the  testimony  that  the 
extended  negotiations  previously  detailed  culminated  in 
agreement  on  the  evening  of  29  March,  1963.  This 
fact  is  of  vital  importance,  for  when  established,  it 
wipes  out  the  base  premise  of  the  reasoning  which 
supports  the  Board's  conclusion.  Therefore,  a  review  of 
the  record  is  appropriate  to  demonstrate  just  how 
firmly  it  was  established. 

The  starting  point  regarding  the  agreement  reached 
on  29  March  was  Harry  Tonkin's  address  to  employees 
that  evening,  in  which  he  offered  the  concession  of 
paying  time  and  one-half  for  overtime  to  the  plant  and 
production  employees  and  further  volunteered  a  two- 
step  wage  raise  of  $3.00  each  year,  and  in  addition 
to  the  offered  raise  agreed  to  match  any  further  in- 
crease paid  by  the  local  soft  drink  industry  [Tr.  255- 
60;  295-6]. 

Following  Tonkin's  remarks,  the  Union  member- 
ship held  its  own  meeting  at  which  a  consensus  de- 
veloped, the  gist  of  which  was  that  the  employees 
authorised  their  Negotiating  Committee  to  accept  Pe- 
titioner's offer  on  the  condition  that  it  would  confirm 
its  agreement  to  match  any  further  raise  given  by 
the  industry  locally.  In  addition,  the  Committee  was 
asked  to  discuss  concessions  regarding  sick  leave  and 
paid  holidays,  but  failure  to  reach  agreement  on  these 
latter  points  was  not  to  invalidate  the  membership's 
authorized    acceptance    of    terms.    Every    rank-and-file 


—31— 

employee  testifying  at  the  hearing  confirmed  the  fact 
that  consensus  was  reached  on  this  basis/^ 


^^The  Board  has,  throughout  this  case,  totally  ignored  the 
testimony  of  these  disinterested  witnesses  to  the  effect  that 
the  membership  instructed  the  Committee  to  accept  the  Ton- 
kins' offer.  James  Huleva,  a  route  salesman,  described  the 
Union  meeting  that  evening : 

"Q.  After  the  Tonkins  had  left,  yes.  A.  Well,  it  was 
more  or  less  agreed,  the  way  I  understood  it — Q.  Was 
there  a  discussion  among  the  men  there?  A.  Yes,  there 
was.  Q.  And  were  most  of  the  route  salesmen  there? 
A,  I  would  say  most  of  them.  Some  of  the  plant  crew 
had  left,  but  most  of  the  men  were  there.  Q.  Then  con- 
tinue right  on.  What  was  said  by  whom?  A.  Well,  it  was 
more  or  less  agreed  at  that  time,  it  seemed  like  to  me 
that  we  would  go  along  with  the  agreement  with  the  Ton- 
kins, the  way  it  was  set  up  that  we  would  sign  the  con- 
tract. Q.  And  was  there  some  agreement  or  understanding 
among  the  men  regarding  or  asking  the  Tonkins  if  they 
would  match  any  increase  of  any  other  beverage  company 
in  the  area?  A.  They  said  that  they  would,  yes.  Mr.  Kintz : 
I  think  it  is  a  conclusion  as  to  the  statements  he  made 
concerning  the  understanding  among  the  men.  The  Wit- 
ness :  Well,  the  Tonkins  said  if  there  was  any,  if  the 
other  companies  gave,  if  there  was  more  money,  they 
would  match  the  money.  Q.  (By  Mr.  Jackson)  Now,  did 
the  men,  following  this,  ask  the  Negotiating  Committee  to 
convey  this  to  the  Tonkins?  A.  Yes  they  did."  [Tr. 
334-5]. 
This  testimony  was  corroborated  in  every  respect  by  that  of 
Challas  Jensen : 

"Q.  Did  you  attend  the  meetings  that  took  place  on 
the  29th  of  March,  Friday  evening?  A.  Friday  evening, 
yes,  I  was  there.  Q.  Were  you  present  at  that  meeting 
after  the  Tonkins  left  the  meeting  and  the  other  employees 
met  together  there  to  decide  on  the  matter  of  a  contract 
offer?  A.  Yes.  Q.  And  did  you  participate  in  the  dis- 
cussion about  what  to  accept  and  so  forth?  A.  Yes.  Q. 
And  what  was  your  understanding  concerning  the  general 
agreement  among  the  men  on  that  point  at  that  time?  A. 
Well,  when  we  talked  it  all  out,  the  way  I  understood, 
when  I  went  home,  that  it  was  all  settled  that  we  would 
accept  the  Tonkins'  offer  and  we  were  going  to  see  if 
we  couldn't  get  our  birthday  off,  which  we  did,  we  were 
going  to  ask  for  our  birthdays  off  or  one  paid  holiday 
a  year.  I  can't  remember  just  how  that  was,  which  I  un- 
derstand was  all  accepted.  Q.  Was  the  point  that  Mr. 
(This  footnote  is  continued  on  the  next  page) 
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Just   as   importantly   the   testimony   of    the    Union's 
membership  was    fully   corroborated   by   three   of    the 

Huleva  mentioned  regarding  the  Company's  matching  any 
other  increase  by  Pepsi  or  anybody  else  in  the  local  bot- 
tling industry  a  part  of  that  general  understanding?  A. 
Yes,  uh-huh.  Q.  And  over  the  weekend  Mr. — oh,  with- 
draw that.  And  then  were  some  members  of  the  group 
there  authorized  to  convey  this  decision  to  the  Tonkins  ? 
A.  Yes,  I  don't  remember  this  for  sure  who  went  over. 
I  think  there  were  two  of  them  went  over  at  the  plant 
to  tell  the  Tonkins  that  we  accepted."  [Tr.  340-1]. 

The  third  of  these  witnesses,  Roy  Fletcher,  testified  in  iden- 
tical fashion : 

"Q.  On  the  29th  of  March.  And  directing  your  atten- 
tion to  the  time  after  the  Tonkins  left  the  meeting,  were 
you  present  at  the  discussion  among  the  employees  there 
about  the  contract  which  followed  their  departure?  A. 
I  was  there  for  awhile.  I  left  before  everybody  else  did. 
Q.  In  other  words,  you  weren't  the  last  to  leave?  A.  No, 
I  wasn't  the  last.  Q.  But  you  were  there  for  awhile.  Will 
you  describe  in  your  own  words — withdraw  that.  Did 
you  take  part  in  the  discussion  that  they  described  about 
whether  to  accept  the  contract  terms  or  not?  A.  Yes,  sir. 
Q.  Now,  will  you  describe  in  your  own  words  just  what 
occurred  then  and  what  was  said  by  whom  and  so  forth 
as  best  you  remember  it?  Again  if  you  can't  remember 
the  exact  words,  just  tell  us  the  substance  of  what  was 
said.  A.  Well,  I  just — like  the  gentleman  said,  I  figured 
that  the  contract  was  settled  that — what  I  mean,  that  we 
were  going  to  match  whatever  the  other  bottler  companies 
what  any  of  the  companies  were  going  to  give  and — Q. 
And — 'A.  I  figured  everything  was  settled,  we  were  going 
to  go  back  Monday  morning  to  work.  Q.  And  was  there 
something  said  about  asking  the  Tonkins  that  evening  to 
add  birthdays  as  a  paid  holiday?  A.  We  would  like  to 
have  one  day  paid,  one  day  off.  Q.  Was  anything  dis- 
cussed about  sick  leave  at  this  time,  if  you  recall?  A. 
I  think  something  was  brought  up.  I  don't  know  if  any- 
thing was  really  decided  on.  Q.  And  did  the  group  there 
authorize  some  of  the  members  to  go  to  the  Tonkins  and 
communicate  this  decision  to  them?  A.  Well,  before  the, 
I  had  what  I  thought  was  settled  that  we  were  going  to 
— that  the  contract,  you  know,  was  going  to  be  signed, 
everything  else,  I  was  in  a  hurry  to  get  home,  because 
I  had  something  important  to  do,  so  I  left.  Q.  Well, 
when  you  thought  that  matter  was  settled,  you  understood 
so  far  from  the  rest  of  the  men  there,  you  left?  A.  Yes, 
I  figured  it  was  all  settled."  [Tr.  350-1]. 
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General  Counsel's  key  witnesses,  Olson,  Hill  and  Wil- 
liams/^ 


^^Donald  Olson,  one  of  the  original  complainants,  testified 
as  follows : 

"Q.  And  following  this  meeting  on  Friday  evening  there, 
do  you  recall — I  am  talking  about  the  meeting  of  the 
men  that  took  place  after  the  Tonkins  had  left  the  Hall? 
A.  Yes.  Q.  Do  you  recall  there  being  some  discussion 
about,  among  the  drivers  there  about  being  willing  to  go 
along  with  whatever  the  rest  of  the  bottling  industry 
paid?  A.  Yes.  Q.  And  that  was  the  sense,  or  the  decision 
that  was  communicated  to  the  Tonkins  at  the  Seven-Up 
office  later  that  evening,  wasn't  it?  A.  Yes.  Q.  In  addi- 
tion to  the  points  that  were  mentioned  on  the  sick  leave? 
A.  Yes.  Q.  And  was  there  a  point  brought  up  also  about 
another  paid  holiday?  A.   Yes."    [Tr.    178]. 

Olson  went  on  to  specifically  confirm  that  the  Tonkins 
at  the  same  meeting,  agreed  to  all  of  the  points  and  conditions 
specified  by  the  Negotiating  Committee  : 

"Q.  And  when  you  came  over  to  the  office  later 
that  night,  then  the  union  stated  its  position  as  to  what 
they  wanted,  isn't  that  correct,  after  the  meeting?  A.  Yes. 
We  stated  what  we  wanted,  yes.  Q.  And  actually  at  that 
meeting  at  the  office  they  agreed  to  go  along  with  just 
about  all  the  points  you  specified,  didn't  they?  A.  Yes." 
[Tr.  183]. 

Howard  Hill,  the  Union's  President,  and  one  of  the  General 
Counsel's  principal  witnesses,  testified  candidly : 

"Q.  Would  you  describe  it  in  your  own  words  to  us 
just  as  it  took  place  there?  A.  I  tried  to  keep  the  fellows 
there  to  have  this  vote,  and  two  or  three  of  the  plant 
fellows  well,  one  of  them  this  wife  was  outside  in  the 
car,  so  he  walked  out,  another  walked  out,  we  tried  to 
hold  them  together,  we  could  only  keep  about  two  of  the 
plant  men  and  the  rest  of  the  drivers.  We  started  talking 
about  the  proposals  offered  by  management,  and  what 
our  alternatives  were.  Well,  we  didn't  get  to  take  an  ac- 
tual vote  at  that  meeting.  We  tried  to,  but  we  didn't  get 
to  it,  but  we  came  to  an  oral  understanding  agreement 
with  the  fellows  that  what  the  industry  would  offer,  we 
would  accept  in  the  same  vein,  and  that's  when  the  group 
of  us  went  down  to  the  office  afterwards.  Q.  And  it  was 
that  understanding  that  you  reported  to  the  Tonkins  when 
you  met  with  them  at  the  office  later?  A.  Right.  A.  Now, 
as  I  understand  it,  at  that  meeting  there  at  the  office, 
you  said  that  it  had  been  agreed  that  they  would  go 
along  with  what  the  industry  paid,  and  there  were  these 
(This  footnote  is  continued  on  the  next  page) 
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Even  the  General  Counsel's  star  witness,  Barwise, 
reluctantly  concedes  the  fact  that  an  agreement  had 
been  reached  despite  some  attempt  by  him  to  evade  the 
issue  [Tr.  23-5;  61-3]. 

It  cannot  be  seriously  contended  otherwise  on  this 
record,  but  that  the  membership  unequivocally  author- 
ized its  Negotiating  Committee  to  accept  Petitioner's 
offer  that  same  Friday  evening,  subject  to  the  proviso 
concerning  the  matching  of  any  other  increase  in  the 
industry  plus,  if  possible,  additional  concessions  on  the 
issues  on  the  issues  of  paid  holidays  and  sick  leave. 

one  or  two  other  remaining  points  that  you  wanted  to 
agree  with  them  at  that  time,  one  was  the  question  of 
sick  leave.  A.  Yes."  [Tr.  99-100]. 

Bernal  Williams,  yet  another  of  the  General  Counsel's  wit- 
nesses, supplied  further  corroboration  that  a  decision  had  been 
reached : 

"Q.  (By  Mr.  Jackson)  :  Mr.  WilUams,  on  the  Friday 
evening  after  the  Tonkins  had  left  and  you  were  holding 
the  Union  meeting,  I  beheve  Mr.  Barwise  testified  that 
the  production  employees  indicated  that  they  were  happy 
and  that  most  of  them  drifted  away  from  the  meeting? 
A.  Yes,  they  walked  out,  yes.  Q.  And  that  the  matter 
was  discussed  a  little  further  among  the  drivers,  sales- 
men, driver-salesmen  who  remained  there  and  they  more  or 
less  informally  decided  that  they  would  accept  what  was 
being  paid  wholly  in  the  bottUng  industry,  is  that  correct? 
A.  Whatever  the  industry  would  pay,  however,  they  went, 
yes.  Q.  And  then  the  group  of  you  that  Mr.  Barwise  de- 
scribed, went  over  to  the  Tonkins'  office  there  at  7-Up 
and  communicated  this  decision  to  them?  A.  We  told 
them,  yes.  Q.  And  was  there  somebody,  was  there  some- 
thing said  in  the  course  of  that  meeting  there  at  7-Up 
about  what  Pepsi  was  offering  and  what  the  situation 
was  at  Pepsi,  do  you  recall?  A.  Yes.  When  we  told  them 
we  would  go  with  the  rest  of  the  industry,  the  way  the 
rest  of  the  industry  went,  that  it  would  be  all  right 
with  us,  and  then  Mr.  Tonkin  told  me  that  he  would  find 
out  what  Pepsi  was  going  to  do  and  then  he  would  phone 
me  at  a  later  date  that  evening,  which  he  did."  [Tr,  S2- 
3]. 
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The  evidence  is  equally  clear  and  equally  without 
substantial  dispute  that  the  meeting-  between  the  Nego- 
tiating Committee  and  the  Tonkins  held  later  that  same 
evening  secured  Petitioner's  agreement  on  the  main 
points,  its  concessions  on  the  other  two,  and  in  ad- 
dition, concessions  in  other  areas  (such  as  the  bonus 
system),  not  even  mentioned  by  the  membership  and 
beyond  their  mandate  to  the  Negotiating  Committee, 
and  that  agreement  was  concluded  on  that  basis.  That 
agreement  in  substance  was  reached,  is  the  inescapable 
conclusion  from  all  of  the  evidence  concerning  this 
event.  Certainly  there  was  no  misunderstanding  among 
the  rank-and-file  of  the  membership  who  believed  that 
the  matter  had  been  concluded  and  were  surprised,  on 
the  following  Monday  morning,  to  learn  from  their 
own  officers  that  it  apparently  had  not.^^ 

The  problems  which  developed  on  Monday  morning 
were  just  as  surprising  to  the  Tonkins  who  were  given 
the  clear  impression  by  the  Negotiating  Committee 
that  an  agreement  had  been  concluded.  As  Millard 
Tonkin  put  it, 

"We  had  shaken  the  hands  of  the  men  and 
we  looked  at  them  and  we  were  happy  that  they 
had  reached  the  conclusion  that  they  did,  and  it 
was  our  feeling  when  we  left  that  there  was  a 
satisfactory  agreement  and  it  was  a  formality 
that  Monday  morning  we  were  ready  to  go  to 
work  under  the  terms  of  the  new  contract."  [Tr. 
298]. 


^^See,  in  this  connection,  the  testimony  of  Huleva  [Tr. 
337-8]  ;  Jensen  [Tr.  342-4]  ;  Kaderly  [Tr.  347]  and  Fletcher 
[Tr.  350-2]. 
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Even  Hill  and  Barwise  were  forced  to  admit  the 
fact  that  the  membership's  conditions  for  contract  ac- 
ceptance were  obtained/^  Of  course,  this  testimony 
was  grudging  at  best,  for  the  obvious  reason  that  the 
fact  of  prior  agreement  throws  an  embarrassing  light 
upon  their  own  subsequent  conduct,  which  can  only  be 
interpreted  as  a  deliberate  effort  to  frustrate  the  agree- 
ment on  which  they  there  shook  hands. 

The  foregoing  review  of  the  evidence,  it  is  sub- 
mitted, establishes  beyond  any  doubt  that  agreement 
was  reached  on  Friday  evening.  It  follows,  therefore, 
that  as  the  Board's  contrary  finding  is  not  supported 
by  substantial  credible  evidence  in  the  record,  it  must 
be  overturned.  Universal  Camera  Corp.  supra. 

A.  The  Formality  of  Ratification,  Insisted  Upon  by  the 
Union's  Officers,  Was  a  Subterfuge  to  Avoid  Execu- 
tion of  the  Bargain  Reached. 

At  the  conclusion  of  the  meeting  between  the  Ton- 
kins and  the  Negotiating  Committee  on  Friday  evening, 
it  was  understood  that  an  agreement  had  been  con- 
summated subject  only  to  the  formal  ratification  of 
the  membership  on  Monday  morning.  The  subject  of 
ratification  was  initiated  by  Hill  who  stated  to  the 
Tonkins  that  the  Committee  did  not  have  the  authority 
to  execute  the  agreement  without  taking  another  vote 
of  the  membership"  [Tr.  101-02]. 


^^See  testimony  of  Barwise  [Tr.  25-6;  61-7]  and  Hill 
[Tr.  100-02;  106-09]. 

^■^This  statement  did  not  jibe  at  all  with  the  understanding 
of  the  rank-and-file  employees,  who  uniformly  testified  that 
the  committee  had  been  authorized  to  enter  an  agreement  if 
their   terms   were   met,   and   believed  matters   had   been    settled 
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Such  ratification  was  purportedly  required  by  the 
Union's  By-Laws  [Tr.  100-02],  It  now  appears  that 
the  officers'  insistence  on  this  additional  step  stemmed 
not  from  their  concern  over  compliance  with  Union 
procedures,  but  rather  was  a  manifestation  of  their  in- 
tention to  repudiate  the  agreement  reached  and  to  frus- 
trate the  barg-aining-  process.  For  over  the  intervening 
weekend,  officers  Hill,  Barwise  and  WilHams  were  ap- 
proached by  the  Teamsters  Union  and  began  solicita- 
tion on  its  behalf  among  the  Independent's  member- 
ship in  an  effort  to  subvert  this  agreement.  The  bad 
faith  which  this  activity  evidences  is,  of  course,  at- 
tributable only  to  the  Teamsters  and  the  Independent's 
officers,  not  the  membership,  since  the  latter,  despite 
some  initial  confusion,  early  evidenced  its  desire  on 
Monday  to  stick  with  the  Independent  and  the  bargain 
it  had  made. 

B.     The  Occurrences  of  1  April,  and  the  So-Called 
"Lock-Out." 

Once  it  is  understood  that  an  agreement  had  been 
reached  on  Friday  evening,  the  Board's  finding  that 
on  Monday  1  April,  "Respondent  locked  out  its  em- 
ployees to  force  immediate  acceptance  of  Respondent's 
new  contract  terms  .  .  .",  [R.  85]  is  seen  to  be  without 
substance.  Let  us  consider  this  so-called  "lock-out".  As 
indicated  above,  on  Friday  evening  following  their 
meeting   at    Petitioner's    office,    the    Union's    officers 

Friday  without  the  necessity  of  any  further  steps  being  taken 
(See  footnotes  13  and  15  infra).  Moreover,  there  is  no  evi- 
dence that  in  the  Union's  meeting  on  Friday  evening  anything 
was  said  about  a  subsequent  vote  to  formally  ratify  the  agree- 
ment. 
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stated  that  they  would  meet  with  the  membership  be- 
fore work  on  Monday  for  the  purpose  of  taking  a  vote 
to  ratify  the  agreement  reached  [Tr.  102;  182-3;  285; 
299]. 

It  was  assumed  by  all  that  this  would  be  a  mere 
formality,  but  since  notice  might  not  have  reached  all 
of  the  employees  over  the  weekend  and  there  was  a 
possibility  that  some  of  the  route  salesmen  might  set 
out  on  their  routes  before  learning  of  the  meeting, 
Petitioner  kept  the  lock  on  the  gate  of  the  truck  park- 
ing lot  enclosure  across  the  street  from  the  plant  on 
the  early  morning  of  1  April.  The  plant  itself  was  open 
and  otherwise  completely  normal  in  this  respect  [Tr. 
300-01;  265-6]. 

These,  presumably,  are  the  circumstances  relied  upon 
to  establish  the  "illegal  lock-out".  Their  mere  recital, 
viewed  in  any  reasonable  light,  reveals  the  absurdity 
of  this  charge.  It  seems  quite  clear  that  none  of  the 
employees  themselves,  other  than  the  most  interested 
of  the  complainants  so  viewed  it  [Tr.  344-5;  347;  351- 
2].  Certainly  the  traditional  conception  of  a  "lock  out", 
as  "the  cessation  by  the  employer  of  the  furnishing 
of  work  to  employees  in  an  effort  to  obtain  for  the  em- 
ployer more  desirable  terms"^^  is  not  applicable  to 
this  situation.  Petitioner  had  no  intention  of  locking 
its  truck  gate  for  the  purpose  of  bringing  pressure  to 
bear  on  em.ployees  to  reach  agreement:  it  honestly  be- 
lieved that  agreement  had  already  been  reached.  The 
locked  gate  was  to  insure  attendance   at   the  meeting 


^^Re    Associated    General    Contractors,    Georgia    Branch,    138 
NLRB  1432  (1962) 
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which  Union  officers  themselves  had  called,  in  an  at- 
tempt to  expedite  formalization  of  the  contract. 

The  incidents  which  followed  on  that  morning  are 
consistent  only  with  the  sequence  of  events  previously 
recited.  As  indicated,  the  Tonkins  were  understand- 
ably surprised  and  no  little  dismayed  to  find  the  Union's 
officers  attempting  to  repudiate  the  agreement  on  which 
they  had  shaken  hands  two  days  earlier  and  evidently 
exhorting  the  membership  to  reject  it.  Under  these 
circumstances,  the  Tonkins  stressed  their  legitimate 
concern  for  assuring  that  the  Union  live  up  to  the 
contract  it  had  agreed  to  in  precisely  the  same  manner 
that  it  would  demand  and  expect  of  Petitioner,  nothing 
more. 

During  the  various  meetings  held  that  morning, 
management  was  firm  in  insisting  that  the  Union  hon- 
or its  bargain  and  execute  the  agreement. 

Unquestionably,  the  Tonkins  were  entitled  under  the 
law  to  make  just  such  a  demand,  for  in  order  to  avoid 
misunderstandings  and  to  supply  an  accurate  record 
upon  which  future  negotiations  can  be  based,  the  duty 
to  "bargain  collectively"  imposed  by  the  Act  expressly 
contemplates  the  execution  of  a  written  contract  if 
agreement  on  its  terms  is  reached  and  either  party 
requests  the  same.^^ 


^^Section    8(d)    of    the    Act    defines    "collective    bargaining" 
as, 

"...  the  performance  of  the  mutual  obligation  of  the 
employer  and  the  representative  of  the  employees  to  meet 
at  reasonable  times  and  confer  in  good  faith  with  respect 
to  wages,  hours,  and  other  terms  and  conditions  of  em- 
ployment, or  the  negotiation  of  an  agreement  or  any  ques- 
tion arising  thereunder,  and  the  execution  of  a  written  con- 
tract incorporating  any  agreement  reached  if  requested  by 
either  party  .   .   ."   (emphasis  added) 
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Significantly,  none  of  the  rank-and-file  employees 
were  subpoenaed  by  the  General  Counsel  to  testify  on 
this  point.  The  reason  is  evident.  Those  of  them  who 
were  called  by  Petitioner  made  it  crystal  clear  that 
the  membership,  while  somewhat  confused  at  first  by 
the  tactics  of  their  own  officers  on  Monday  morning, 
eventually  saw  through  these  and  insisted  on  sticking 
by  the  terms  of  the  contract  agreed  to.  Execution  of 
the  contract  only  put  a  formal  seal  on  the  prior  agree- 
ment and  represented  a  "capitulation",  not  on  the  part 
of  the  Union  or  its  membership,  but  on  the  part  of 
the  Union's  officers  and  the  Teamsters  in  their  at- 
tempts to  frustrate  agreement. 

Indeed,  the  officers  of  the  Independent  could  not 
have  lawfully  acted  otherwise.  Under  decisions  of  both 
the  Courts  and  the  Board,  a  refusal  by  the  Union's 
officers  to  execute  the  subject  agreement  would  have 
exposed  the  Independent  Union  to  charges  of  refusal 
to  bargain  collectively  with  Petitioner  in  violation  of 
Sections  8(b)(1)  and  (3)  of  the  Act.'" 

And  while  it  is  purely  an  internal  Union  affair  as 
to  whether  negotiators  can  execute  an  agreement  on 
behalf  of  their  Union  or  must  submit  the  agreement 
reached  to  ratification  of  the  membership,  NLRB  v. 
Darlington  Veneer  Co.,  236  F.  2d  85,  88  (4th  Cir. 
1956);  Allis  Chalmers  Mfg.  Co.  v.  NLRB,  213  R 
2d  374  (7th  Cir.  1954),  if  a  union,  in  bad  faith,  de- 
lays submission  of  a  negotiated  agreement  so  as  to  de- 


20See  Standard  Oil  Co.  v.  NLRB,  322  F.  2d  40  (6th  Cir. 
1963);  NLRB  v.  Painters  Union,  334  F.  2d  729  (7th  Cir. 
1964) ;  Butchers  Union  Local  120,  etc.,  154  NLRB   16  (1965). 
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feat  approval,  or  refuses  to  ratify  an  agreement  for 
some  extrinsic  or  unrelated  reason,  it  is  guilty  of  re- 
fusal to  bargain. 

Thus,  in  Los  Angeles  Mailers  Union  No.  9,  etc., 
155  NLRB  684,  689  (1965)  the  Board's  Trial  Exam- 
iner made  this  pertinent  observation : 

'Tt  is  commonly  understood  that  a  principal  may 
authorize  his  agent  to  negotiate  and  make  a  col- 
lective-bargaining contract  or  he  may  limit  the 
agent's  authority  to  negotiating  and  recommending 
a  collective-bargaining  contract.  If  the  agent's  au- 
thority is  so  limited,  normally  a  contract  does  not 
exist  unless  the  principal  approves  the  recom- 
mended agreement.  Where  past  dealings  have  dem- 
onstrated that  negotiators'  recommendations  carry 
considerable  weight  and  are  usually  accepted  in 
due  course,  it  is  readily  understandable  that  the 
negotiators  for  both  sides,  and  even  the  principals, 
would  come  to  regard  acceptance  or  ratification 
by  the  principal  as  a  formality  only;  and  a  rejec- 
tion by  the  principal  in  such  a  case  might  well  be 
deemed  an  act  of  bad  faith,  especially  in  the  ab- 
sence of  a  bona  fide  reason  for  dissatisfaction 
with  the  substantive  provisions  of  the  negotiated 
terms  of  the  contract.""^ 

Here  the  reasons  for  the  Independent  Union's  initial 
failure  to  ratify  the  agreement  had  no  relationship  to 
the  substantive  provisions  of  the  negotiated  contract. 
Even  the  Board  concedes,  as  it  must,  that  the  Union's 


2iSee  H.  J.  Heinz  Compcmy  v.  NLRB,  311  U.S.  514,  526, 
61  S.  Ct.  320,  85  L.  Ed.  309  (1941).  Sheet  Metal  Workers 
Union,  Local  No.  65  AFL-CIO,  120  NLRB  1678  (1958); 
Operating  Engineers  Local  Union  No.  3,  123  NLRB  922,  929 
(1959). 
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refusal  was  motivated  by  the  defection  of  its  officers 
to  the  Teamsters  Union  [R,  83-84].  Therefore,  the 
Union's  refusal  to  reduce  the  contract  to  writing  can- 
not be  defended  on  any  legitimate  ground  and  the  pro- 
priety of  Petitioner's  insistence  on  the  same  is  clearly 
established. 

The  Board's  findings  in  the  instant  case  are  pinned 
to  certain  basic  factual  assumptions  and  must  stand  or 
fall  with  them:  (a)  that  no  agreement  was  reached 
at  any  time;  (b)  that  the  Petitioner  insisted  on  its 
contract  or  nothing  at  all,  and  (c)  that  this  contract 
was  eventually  attained  by  allegedly  illegal  means.  As 
we  have  seen,  these  findings  are  not  supported  by  sub- 
stantial evidence. 

The  Board  has  totally  ignored  the  many  concessions 
made  by  Petitioner,  the  agreement  actually  reached  on 
the  preceding  Friday  evening  and  the  understanding 
of  the  membership  in  this  respect.  It  completely  side- 
steps the  significance  of  the  activity  engaged  in  by 
Hill,  Barwise  and  Williams  on  Sunday  by  refusing  to 
relate  their  Teamster  contacts  on  that  date  to  what 
took  place  the  following  Monday  morning.  However, 
the  great  weight  of  evidence  disposes  of  these  assump- 
tions and  the  Board's  findings  fall  with  them. 

Assuming,  for  the  Sake  of  Argument,  That  Peti- 
tioner "Locked-Out"  Its  Employees,  Such  Ac- 
tivity Was  Solely  in  Support  of  Its  Legitimate 
Bargaining  Position  and  Undertaken  in  Good 
Faith.  Consequently,  the  "Lock-Out"  Is  Pro- 
tected by  the  American  Ship  Decision  of  the 
United  States  Supreme  Court. 

Even  if  it  is  assumed,  arguendo,  that  the  leaving 
of  the  lock  on  the  gate  of  the  parking  lot  enclosure 
after  the  employees  failed  to  ratify  the  agreement 
amounted  to  a  ''lock-out",  there  was  nothing  illegal  or 


unlawful  about  it,  for  it  was  patently  nothing  more 
than  a  legitimate  exercise  of  economic  pressure  on  the 
part  of  Petitioner  in  support  of  its  bargaining  posi- 
tion and  as  such,  within  the  ambit  of  the  United  States 
Supreme  Court's  decision  in  American  Ship,  supra. 

The  Board  has  found  that  Petitioner's  activities  are 
not  so  protected  because  the  "objects"  of  the  "lock- 
out" made  it  "the  very  antithesis  of  one  solely  in  sup- 
port of  a  legitimate  bargaining  position."  [R.  85-86]. 
This  conclusion  has  been  reached  principally  by  the 
technique  of  seizing  upon  dicta  in  American  Ship, 
wrenching  it  out  of  context,  and  applying  it  in  stig- 
matizing Petitioner's  motives.  We  shall  endeavor  to 
analyze  separately  each  of  the  findings  on  this  issue  in 
order  to  demonstrate  that  the  Board  has  without  ex- 
ception reached  untenable,  insupportable  conclusions. 

A.  The  Board's  Original  Finding,  Here  Reaffirmed,  of 
Unlawful  Interference  With  the  Independent  Union,  Is 
Insupportable  as  a  Matter  of  Law. 

After  it  had,  presumably,  reconsidered  the  "lock- 
out" issues,  the  Board  adhered  to  its  original  finding, 
"that  the  Respondent  locked  out  its  employees  to  force 
immediate  acceptance  of  Respondent's  new  contract 
terms  by  the  incumbent  .  .  .  Union,  and  then  used  this 
new  contract  to  obstruct  the  representation  petition  filed 
by  the  rival  Teamsters  with  the  Board,  all  for  the 
purpose  of  keeping  the  incumbent  Union  subservient 
to  it  as  a  bargaining  representative  and  preventing  the 
rival  Teamsters  from  becoming  the  bargaining  represen- 
tative", in  violation  of  Section  8(a)(2)  of  the  Act 
[R.  85]. 

Let  us  first  examine  the  Board's  charge  that  Pe- 
titioner "forced  acceptance  of  its  contract".  In  dealing 
with  this  finding.  Petitioner  must  also  assume,  argu- 
endo, that  no  agreement  was  reached  prior  to  Monday, 
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1  April.  Otherwise,  Petitioner  could  hardly  be  said  to 
have  "forced  acceptance"  of  a  contract  which  was  al- 
ready agreed  to.  However,  if  we  accept  the  Board's 
view,  the  situation  when  the  employees  reported  for 
work  that  day  can  only  be  characterized  as  an  im- 
passe. According  to  the  Board,  the  parties  had  not 
resolved  any  of  the  differences  between  them  on  the 
central  issues  in  negotiation,  and  neither  side  was 
willing  to  allow  a  concession  or  negotiation  on  the 
other's  terms — this,  even  after  numerous  meetings  and 
discussions.^^ 

In  just  such  a  situation,  an  employer  is  entitled  to 
utilize  economic  pressure  in  the  specific  form  of  a  lock 
out  for  the  express  purpose  of  "forcing"  agreement 
on  its  terms.  American  Ship,  supra.  The  question  be- 
fore the  Court  in  that  case  was  stated  as  follows : 

"...  whether  an  employer  commits  an  unfair  la- 
bor practice  .  .  .  when  he  temporarily  lays  off  or 
'locks  out'  his  employees  during  a  labor  dispute  to 
bring  economic  pressure  in  support  of  his  bar- 
gaining position."  (380  U.S.  at  pp.  301-2). 

The  Court's  holding  on  this  point  was  that  no  viola- 
tion occurs,  "when,  after  a  bargaining  impasse  has 
been  reached  [the  employer],  temporarily  shuts  down 
his  plant  and  lays  off  his  employees  for  the  sole  pur- 
pose of  bringing  economic  pressure  to  bear  in  support 
of  his  legitimate  bargaining  position."  (380  U.S.  at 
page  318). 


^^Under  remarkably  similar  circumstances  the  Trial  Exam- 
iner and  the  Board  in  American  Ship  found  impasse  to  have 
been  reached.  {Id.  at  pp.  302,  305.)  See  also  Tajt  Broadcasting 
Co.,  163  NLRB  No.  55  (1967). 
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Thus,  even  if  Petitioner's  motive  for  the  lock  out 
were  "forcing  acceptance  of  its  contract",  there  can  be 
no  question  but  that  such  activity  is  now  fully  pro- 
tected.^^ 

Manifestly,  there  is  nothing  more  presented  by  the 
evidence  in  this  case  than  a  situation  falling  squarely 
within  the  intendment  of  the  above  holding.  Even  con- 
ceding that  the  Tonkins  actually  locked-out  their  em- 
ployees, this  conduct  was  clearly  directed  towards  se- 
curing agreement  on  the  most  favorable  possible  terms. 
The  vice  with  which  they  are  here  "charged"  is  having 
done  just  exactly  that.  That  is  to  say  with  having  uti- 
lized the  lock-out  to  "force"  the  Independent  into  sign- 
ing a  contract. 

We  next  turn  to  a  consideration  of  the  second  por- 
tion of  the  Board's  finding,  that  Petitioner  "then  used 
this  new  contract  to  obstruct  the  representation  petition 
filed  by  the  rival  Teamsters  with  the  Board,  .  .  .  and 
preventing  the  rival  Teamsters  from  becoming  the  bar- 
gaining representative."     [R.  85]. 

This  finding  constitutes  a  patent  attempt  by  the 
Board  to  bootstrap  its  decision  by  imputing  to  Peti- 
tioner an  animus  toward  the  Teamsters  Union  which 
would  render  Petitioner's  "lock-out"  unlawful.  The 
difficulty  here  is  that  Petitioner's  recognition  and  deal- 
ings with  the  Independent  Union,  as  well  as  its  subse- 
quent assertion  of  the  new  contract  as   a  bar  to  the 


2^And  under  Petitioner's  view  that  agreement  had  been  pre- 
viously reached,  its  lock  out  to  force  execution  of  the  contract 
is  equally  permissible.  If  American  Ship  permits  the  employer 
to  lock  out  in  order  to  pressure  the  union  into  accepting  its 
proposals,  a  lock  out  to  force  the  Union  to  sign  a  contract 
already  agreed  to,  pursuant  to  Section  8(d)  of  the  Act,  pre- 
sents a  fortiori  case. 


Teamsters  petition,  were  all  perfectly  within  the  law 
and  the  Board's  contrary  finding  is  diametrically  op- 
posed to  its  own  prior  decisions. 

First  of  all,  it  should  be  recalled  that  Barwise  testi- 
fied that  his  first  contact  with  the  Teamsters  and  the 
first  attempts  to  solicit  authorizations  on  their  behalf 
did  not  take  place  until  Sunday,  31  March,  1963,  (And 
there  was  no  evidence  that  any  other  employee  had  pre- 
viously met  with  that  union.  )^^  Therefore,  on  any 
view  of  the  evidence,  Petitioner's  management  could 
have  had  no  actual  knowledge  of  this  whatever  until 
the  fact  was  volunteered  by  Barwise  after  the  contract 
had  been  signed  on  1  April  [Tr.  2>6;  270-1].'' 

No  claim  of  representation  was  made  by  the  Team- 
sters until  Tuesday,  2  April,  when  its  Petition  was  filed 
and  this  did  not  come  to  Petitioner's  attention  until  at 
least  the  4th  or  5th  when  a  copy  was  received  in  the 
mail.  The  so-called  "lock-out",  therefore  antedated 
not  only  the  Teamsters  petition,  but  the  events  which 
called  it  to  Petitioner's  notice.^^ 


^^The  opinion  of  this  Court  in  the  original  case,  NLRB  v. 
Tonkin  Corporation,  etc.,  was,  therefore,  mistaken  when  it  de- 
clared :  "The  record  also  discloses  evidence  of  side-line 
proselytizing  efforts  on  the  part  of  the  Teamsters'  Union, 
which  were  intimately  interlaced  with  .  .  .  the  earlier  company — 
union  contract  negotiations."    (352  F.  2d  509,  510-11). 

^■'^Harry  Tonkin  did  comment  on  Friday  evening  that  he  had 
"heard  reports"  of  Teamster  solicitation  efforts  [Tr.  271]. 
These  "reports"  were  apparently  erroneous.  But  even  assum- 
ing Tonkin  was  "aware"  of  Teamster  interest  or  activity,  albeit 
mistakenly,  he  could  not  know  its  extent.  And  Tonkin  was  not 
required  to  assume  that  the  Teamsters  had  majority  support;  on 
the  contrary,  he  would  have  been  forbidden  by  law  to  act  on 
mere  surmise.  Until  presented  with  concrete  evidence,  he  was 
duty  bound  to  negotiate  with  the  Independent  Union. 

^^Certain  of  the  testimony  indicates  that  the  Teamsters  may 
have  succeeded,  on   1   April,   in  obtaining  signatures   of  a  ma- 
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Not  only  would  it  be  grossly  unfair  to  penalize  Pe- 
titioner for  utilizing  legitimate  economic  pressure  vis-a- 
vis the  acknowledged  representative  of  its  employees, 
merely  because  this  might  have  an  incidental  adverse 
affect  upon  the  subsequently  asserted  claim  of  a  rival 
union  to  representation,  but  such  a  penalty  also  con- 
travenes the  Board's  own  decisions. 

The  Board  has,  in  similar  situations  involving  com- 
peting unions,  ruled  that  an  employer  is  free  to  deal 
with  the  union  representing  the  majority  of  its  em- 
ployees, even  though  it  may  be  aware  of  the  organizing 
activity  of  a  second  union.  And  a  contract  executed  be- 
tweeen  the  employer  and  the  majority  union  will,  in 
such  a  situation,  if  effective  immediately  or  retroactive- 
ly, bar  a  petition  filed  by  a  rival  Union  assuming  the 
employer  has  not  been  informed  at  the  time  of  execu- 
tion that  such  a  petition  has  been  filed.  Deluxe  Metal 
Furniture  Company,  121  NLRB  995,  999  (1958).'"' 
As  the  Teamsters'  petition  in  the  case  at  bar  concededly 
was  not  filed  until  the  day  following  execution  of 
the  agreement.  Petitioner  was  perfectly  within  its  rights 
to  assert  the  contract  as  a  bar  to  that  petition. 

jority  of  employees  on  authorization  cards  [Tr.  28-9].  How- 
ever, this  "fact"  did  not  come  to  Petitioner's  attention  until  the 
hearing  held  before  the  Trial  Examiner,  and  the  Teamsters  never 
did  make  a  demand  for  recognition  based  on  the  cards  al- 
legedly obtained. 

-'''Ironically  enough,  the  Board's  Trial  Examiner  followed  this 
rule  in  the  case  at  bar.  He  found  that,  "Although  in  late 
March,  the  Respondent  [Petitioner  herein]  was  aware  that  the 
employees  were  showing  some  interest  in  the  Teamsters,  no  claim 
of  representative  status  was  made  by  that  organization  until 
April  2.  Thus  it  appears  that  the  Respondent  was  wholly  free, 
at  least  until  then,  to  deal  with  the  Union  and  to  reach  whatever 
agreement  with  the  Union  that  it  could."    [R.   21-2]. 
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Indeed,  every  time  an  employer  asserts  a  contract  as 
a  bar  to  a  representation  petition  he  is  "obstructing" 
that  petition  and  "preventing  the  rival  union  from  be- 
coming the  bargaining  representative",  to  use  the 
Board's  characterization.  Yet  the  Board's  rule,  as 
enunciated  in  Deluxe  Metal,  supra,  allows  an  employer, 
in  the  interest  of  stable  labor  relations  to  negotiate 
freely  with  a  majority  union,  enter  an  agreement,  and 
assert  that  agreement  as  a  bar  without  fear  that  such 
activity  will  be  turned  against  it  in  the  form  of  an  un- 
fair labor  practice  charge. 

Nevertheless,  this  latter  is  precisely  what  the  Board 
seeks  to  do  in  the  instant  case.  Surely  if  an  employer 
may  deal  with  a  majority  union  and  reach  agreement, 
even  in  the  face  of  rival  union  activity,  prior  to  the  fil- 
ing of  a  petition,  it  may  use  all  the  economic  weapons 
at  its  disposal,  including  a  lock  out,  to  reach  agree- 
ment with  that  union.  Under  the  Board's  holding  in 
this  case,  an  employer  would  be  precluded  from  utiliz- 
ing a  lock-out,  even  though  sanctioned  by  American 
Ship,  where  it  was  aware  of  rival  union  activity,  for 
fear  that  it  would  be  accused  of  "obstructing"  that  ri- 
val union's  claim.  Such  a  result  is,  of  course,  unfair 
and  illogical,  for  it  makes  the  employer's  use  of  the 
lock-out  depend  on  the  presence  or  absence  of  a  compet- 
ing union,  a  circumstance  wholly  outside  the  employer's 
control. 

To  further  illustrate  the  incongruity  of  the  Board's 
position,  if  the  Petitioner  had,  on  1  April  1963,  refused 
to  bargain  with  the  Independent  Union  on  the  mere 
ground  that  it  was  "aware"  of  organizing  activity  on 
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behalf  of  the  Teamsters,  it  would  unquestionably  have 
violated  Section  8(a)(5)  of  the  Act."^  And  it  would 
have  been  no  defense  to  such  a  charge  that  Petitioner's 
employees  subsequently  signed  authorization  cards  on 
behalf  of  a  rival  union.  In  fact,  just  such  a  defense 
has  been  rejected  by  this  Court.  NLRB  v.  Kellogg  s 
Inc.,  2>A7  F.  2d  219  (9th  Cir.  1965);  Snow  v.  NLRB, 
308  F.  2d  687  (9th  Cir.  1962).  In  Snow  this  Court 
declared,  "The  fact  as  to  whether  an  employer  enter- 
tained a  genuine  doubt  that  a  union  represents  a  ma- 
jority of  the  employees  is  to  be  determined  as  of  the 
time  the  employer  refused  to  recognize  the  union.  Once 
it  is  shown  that  the  employer  entertained  no  genuine 
doubt  of  this  kind  at  the  time  it  refused  to  bargain,  an 
unfair  labor  practice  has  been  established.  The  fact 
that,  as  it  later  developed,  there  were  grounds  which 
might  have  created  a  genuine  doubt  at  that  time  is  im- 
material." 

Thus,  on  the  present  posture  of  this  case.  Petitioner 
is  damned  if  it  does  and  damned  if  it  doesn't.  Dealing 
with  the  Independent  Union  subjects  it  to  charges  of 
"interference",  while  refusal  to  deal  with  the  Independ- 
ent subjects  it  to  charges  of  "refusal  to  bargain".  Pe- 
titioner submits  that  it  chose  the  proper  course  in  re- 
solving this  dilemma,  by  continuing  to  deal  and  to  ne- 
gotiate with  the  Independent  Union  which  was  the  true 
representative  of  its  employees  during  the  critical  time. 

The  final  portion  of  the  Board's  original  conclusion  is 
that  the  Petitioner's  "lock-out"  was  conducted  "For  the 


^^Petitioner   was   in   fact   accused   of   such   a   violation   in   the 
Independent's  original  Charge  [GCX  la;  R.  3]. 
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purpose  of  keeping  the  incumbent  union  subservient  to 
it  as  a  bargaining  representative."  [R.  85].  We  have 
previously  pointed  out  that  there  is  no  evidence  in  the 
record  nor  any  finding  that  the  Independent  Union  was 
ever  subservient  in  the  first  instance.  The  facts  show 
the  Independent  Union  to  have  been  an  adroit  and  re- 
sourceful representative  of  its  membership  and  one  com- 
pletely free  of  any  domination  or  control  on  the  part 
of  Petitioner.  Thus,  there  is  no  warrant  for  any  in- 
ference that  the  Independent  was  subservient  or  easily 
manipulated.  The  evidence  indicates  that  it  was  a  labor 
organization  in  every  sense  of  the  word  toward  which 
Petitioner  was  obligated  to  conduct  itself  in  accordance 
with  its  statutory  and  contractual  obligations. 

B.  It  Was  Not  Petitioner's  Use  of  the  "Lock-Out"  Which 
"Frustrated  the  Process  o£  Collective  Bargaining"  or 
"Rendered  the  Incumbent  Union  Incapable  of  Effective 
Representation;"  Rather,  Any  Such  Consequences  Were 
Attributable  to  Teamster  Interference  and  the  Deser- 
tion of  the  Independent  by  its  Own  Leadership. 

The  Board's  finding  that  this  Petitioner  "frustrated  the 
process  of  collective  bargaining"  [R.  85]  is  intentionally 
couched  in  the  wording  of  the  majority  opinion  in  Amer- 
ican Ship,~^  in  an  effort  to  distinguish  the  case  at 
bar.  But  the  language  alluded  to  affords  the  Board  no 
solace.  On  the  contrary,  it  is  evident  that  Petitioner 


^^Thus,  speaking  for  the  majority,  Mr.  Justice  Stewart 
noted :  "There  was  no  evidence  and  no  finding  that  the  em- 
ployer was  hostile  to  its  employees  banding  together  for  col- 
lective bargaining  or  that  the  lock-out  was  designed  to  discipline 
them  for  doing  so.  It  is  therefore  inaccurate  to  say  that  the 
employer's  intention  was  to  destroy  or  frustrate  the  process  of 
collective  bargaining."  (380  U.S.  at  309). 
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was  agreeable  to  bargaining  with  its  employees  through 
the  Independent  Union  as  their  majority  representative, 
even  going  to  the  extent  of  engaging  in  a  "lock-out", 
says  the  Board,  to  secure  acceptance  by  that  Union  of 
its  contract  terms.  Suffice  it  to  say  that  this  was  pre- 
cisely the  intention  and  motive  of  the  Petitioner  in  the 
American  Ship  case. 

In  point  of  fact,  if  anyone  was  guilty  of  "destroy- 
ing" or  "frustrating"  the  collective  bargaining  process, 
it  was  the  Union's  own  officers,  aided  and  abetted  by  the 
Teamsters,  who  admittedly  set  forth,  in  blatant  breach 
of  their  fiduciary  obligations  to  the  membership,  to 
create  a  claim  on  behalf  of  that  rival  union  and  thereby 
void  the  agreement  previously  negotiated.  Hill  and  Bar- 
wise,  the  Independent  Union's  President  and  Secretary- 
Treasurer,  respectively,  admitted  quite  candidly  to  sign- 
ing Teamster  authorization  cards  on  the  day  before  the 
agreement  was  tO'  be  submitted  for  employee  ratifica- 
tion. Moreover,  additional  signatures  were  solicted  dur- 
ing the  Independent's  own  meeting  the  following  morn- 
ing.^" 

The  Teamster  orientation  of  the  Union's  officers 
readily  explains  the  confusion  and  reversal  of  form  evi- 
denced on  Monday  morning.  However,  the  attempt  of  the 
officers  to  subvert  the  agreement  was  quite  apparently 
rejected  by  the  membership,  for  otherwise  Hill  and  Bar- 


^"William  Barwise  testified  that  the  results  of  the  vote  taken 
on  1  April  were  9  to  8  against  ratification  [Tr.  31;  ZZ].  Bar- 
wise  further  testified  that  he  secured  nine  signatures  as  of 
Monday  morning  on  behalf  of  the  Teamsters,  including  those 
of  himself  and  Hill  [Tr.  28-9].  It  may  be  safely  assumed, 
therefore,  that  the  Union's  officers  not  only  voted  against 
the  pact  they  had  previously  agreed  to,  but  that  their  vote  also 
made  the  difference  between  majority  approval  and  disapproval. 
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wise  would  never  have  agreed  to  sign  the  contract.  Ex- 
ecution of  the  agreement,  therefore,  was  not  only  a  vic- 
tory for  Petitioner,  but  a  victory  for  the  rank-and-file 
of  the  Independent  over  its  defecting  officers. 

We  may  be  permitted  to  wonder  how  Petitioner's  con- 
duct might  have  been  characterized  had  it  repudiated  its 
contractual  obligations  and  made  overtures  to  another 
Union,  or  had  it  attempted  to  evade  them  by  transferring 
assets,  relocating  its  plant,  or  some  such  similar  device. 
Yet  the  conduct  indulged  in  by  the  Independent's  of- 
ficers amounted  to  the  counterpart  of  this  precise  sort 
of  thing.  The  breach  of  trust  committed  by  the  Union 
officers  here,  is  not  a  minor  matter;  these  officers  vio- 
lated the  provisions  of  Fderal  law.^^ 

The  point  is  that  the  Board  would  punish  Petitioner 
for  fulfilling  its  obligations  and  abiding  by  its  respon- 
sibilities by  characterizing  its  conduct  and  the  sum  of 
its  efforts  at  good  faith  negotiation  and  settlement  as 
"unlawful  interference".^"  On  the  other  hand,   incred- 


^iSection  501(a)  of  the  Landrum-Griffin  Act,  29  U.vS.C. 
Section  501  (a)  provides  in  part :  "The  officers  ...  of  a  labor 
organization  occupy  positions  of  trust  in  relation  to  such  or- 
ganization and  its  members  as  a  group.  It  is,  therefore,  the 
duty  of  each  such  person,  .  .  .  to  refrain  from  dealing  zvith 
such  organisation  as  an  adverse  party  or  in  behalf  of  an  ad- 
verse party  in  any  manner  connected  zvith  his  duties  .  .  ."  (Em- 
phasis added).  See  also  Johnson  v.  Nelson,  325  F.  2d  646  (8th 
Cir.  1963),  in  which  the  reviewing  court  said  of  this  statute, 
"thus  it  plainly  appears  that  the  statute  is  broad  in  its  reach. 
Officers  and  other  union  representatives  may  not  act  adversely 
to  their  organization  or  to  the  members  as  a  group,  or  acquire 
a  personal  interest  which  is  contrary  to  the  interests  of  the  or- 
ganization. Being  trustees  the  officers  must  subvert  their  own 
personal  interests  to  the  lawful  mandates  and  orders  of  the 
organization."  (At  p.  650). 

^^That  Petitioner's  alleged  "lock-out"  cannot,  per  se,  be  said 
to  have  destroyed  the  Independent's  capacity  for  effective 
representation    is    evident    from    the    following    excerpt    from 
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ibly,  the  most  flagrant  breach  of  obhg-ation  and  re- 
pudiation of  responsibiHty  on  the  part  of  the  Independ- 
ent's officers  is  being  capitalized  on  and  even  rewarded. 

In  addition,  the  Board  has  seen  fit  to  completely  over- 
look the  interference  of  the  Teamsters  Union  in  the  af- 
fairs of  the  Independent.  Unquestionably  the  Teamsters' 
belated  claim  to  representation  would  have  been  unavail- 
ing had  the  Independent's  officers  ratified  the  agree- 
ment reached  in  substance  on  Friday.  This  is  the  rea- 
son for  that  Union's  last-ditch  effort,  successful  it 
seems,  in  suborning  the  defection  of  the  Independent's 
officers. 

It  may  well  be  inferred  that  there  was  wrongful  in- 
terference in  this  case,  but  if  the  Independent  was  "in- 
capable of  effective  and  responsible  representation"  dur- 
ing the  events  in  question,  its  lack  of  viability  is  at- 
tributable to  the  Teamsters,  not  this  Petitioner. 

C.  The  Board's  Finding  of  an  8(a)(3)  Violation  Based  on 
Petitioner's  Purported  "Lock-Out"  to  "Discourage" 
Teamster  Membership  Has  No  Support  in  Fact  or  Law. 

As  we  have  previously  pointed  out,  the  Board,  in  its 
Supplemental  Decision,  has  taken  great  pains  to  at- 
tempt to  distinguish  the  instant  case  from  Atnerican 
Ship  by  drawing  upon  language  in  that  opinion  which 
was  not  necessary  to  the  decision  of  the  matter.  Here 
the  Board  attributes  to  Petitioner  the  "proscribed  pur- 

American  Ship:  "Moreover,  there  is  no  indication,  either  as  a 
general  matter  or  in  this  specific  case,  that  the  lock-out  will 
necessarily  destroy  the  Union's  capacity  for  effective  and 
responsible  representation.  The  unions  here  involved  have  vig- 
orously represented  the  employees  .  .  .  and  there  is  nothing  to 
show  that  their  ability  to  do  so  has  been  impaired  by  the  lock- 
out" (380  U.S.  at  p.  309). 
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pose"  of  encouraging  membership  in  the  incumbent 
union  and  discouraging  membership  in  the  Teamsters 
[R.  85].  This  finding-,  in  turn,  is  based  on  the  fol- 
lowing language  of  American  Ship:  ".  .  .  for  that  sec- 
tion, [  8  (a)  (3)],  requires  an  intention  to  discourage 
union  membership  or  otherwise  discriminate  against  the 
union.  There  was  not  the  slightest  evidence,  and  there 
was  no  finding,  that  the  employer  was  actuated  by  a 
desire  to  discourage  membership  in  the  union  as  dis- 
tinguished from  a  desire  to  effect  the  outcome  of  the 
particular  negotiations  in  which  it  was  involved."  (380 
U.S.  at  313). 

Even  a  cursory  reading  of  the  above  language  in- 
dicates that  the  American  Ship  court  was  concerned 
with  whether  the  lock-out  was  aimed  at  "discourag- 
ing" membership  in  the  union  which  had  been  locked 
out.  This  is  not  the  situation  here.  American  Ship 
did  not  presume  to  deal  with  an  employer's  use  of 
the  lock-out  in  the  context  of  rival  union  claims. ^^ 
However,  as  we  point  out  above,  the  Board  itself  has 
unequivocally  held  that  an  employer  is  free  to  deal  with 
a  majority  union  and  to  execute  an  agreement  at  any  time 
before  he  is  aware  of  a  rival  union's  representation 
petition.^"* 

There  is  no  gainsaying  that  the  Tonkins'  primary 
motive  was  to  bring  about  a  settlement  of  the  contract 
dispute  on  favorable  terms.     Quite  naturally,  the  effect 


^^This  Court,  however,  has  previously  considered  such  a  case. 
In  NLRB  V.  Golden  State  Bottling  Company,  etc.,  353  F.  2d 
667  (9th  Cir.  1965)  the  Court  disposed  of  Board  findings 
practically  identical  to  those  asserted  here. 

^^Deluxe  Metal  Furniture  Company,  supra;  Portland  Associated 
Mortician's  Inc.,  163  NLRB  No.  76  (April  2,  1967). 
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of  executing  an  agreement  with  the  Independent  Union 
was  to  "discourage"  membership  in  the  rival  Teamsters. 
But  this  element  is  present  in  every  case  in  which  an 
employer  refuses  to  deal  with  one  union  in  favor  of 
another.  Under  the  instant  facts,  because  the  Team- 
sters' Petition  was  not  timely,  Petitioner's  dealings  with 
the  Independent,  including  the  "lock-out",  were  lawful, 
protected  activities,  the  Board's  characterization  to  the 
contrary  notwithstanding.^^ 

In  further  support  of  its  finding  the  Board  alludes 
to  Harry  Tonkin's  statement  on  Friday  evening,  "That 
he  did  not  want  to  negotiate  with  the  Teamsters,  that 
he  wanted  to  continue  to  do  business  with  the  Union 
rather  than  the  Teamsters."  [R.  82].  We  reiterate  that 
there  was  nothing  illegal  in  expressing  a  desire  to 
negotiate  with  the  majority  representative  of  his  em- 
ployees. Cf.  Coronet  Mfg.  Co.,  133  NLRB  641  (1960). 

It  must  be  remembered  that  at  the  time  of  Tonkin's 
alleged  remarks  no  rival  claim  to  representation  had 


^^The  majority  in  American  Ship  rejected  a  similar  conten- 
tion raised  by  the  Board  there  in  the  following  manner:  "Sim- 
ilarly, it  does  not  appear  that  the  natural  tendency  of  the  lock- 
out is  severely  to  discourage  union  membership  while  serving  no 
significant  employer  interest.  In  fact,  it  is  difficult  to  under- 
stand what  tendency  to  discourage  union  membership  or  other- 
wise discriminate  against  union  members  was  perceived  by  the 
Board.  There  is  no  claim  that  the  employer  locked  out  only 
union  members,  or  locked  out  any  employee  simply  because  he 
was  a  union  member ;  nor  is  it  alleged  that  employer  conditioned 
rehiring  upon  resignation  from  the  union.  It  is  true  that  the 
employees  suffered  economic  disadvantage  because  of  their 
union's  insistence  on  demands  unacceptable  to  the  employer,  but 
this  is  also  true  of  many  steps  which  an  employer  may  take  dur- 
ing a  bargaining  conflict  and  the  existence  of  an  arguable 
possibility  that  someone  may  feel  himself  discouraged  in  his 
union  membership  or  discriminated  against  by  reason  of  that 
membership  cannot  suffice  to  label  them  violations  of  §8(a)(3) 
absent  some  unlawful  intention."   (380  U.S.  312-13). 


—56— 

been  asserted,  nor  had  any  action  to  this  end  been  un- 
dertaken. On  Friday  evening-,  Tonkin  stressed  through- 
out his  address  that  Petitioner's  dealings  with  the 
Independent  in  the  past  had  been  harmonious  and  bene- 
ficial to  both  sides,  and  he  cited  this  as  one  of  the  ad- 
vantages to  the  employees  of  dealing  through  their  own 
union.  By  way  of  comparison,  merely,  he  adverted  to 
some  of  the  consequences  which  might  flow  from 
representation  by  a  larger  union  with  other  affiliations, 
such  as  the  Teamsters,  which  might  embroil  the  men 
in  disputes  not  of  their  own  making  [Tr.  255-60;  271- 
3;  295-6]. 

Tonkin  was  careful  not  to  suggest  anything  which 
might  be  inferred  as  infringing  on  the  employees  free 
choice  of  a  representative.  In  fact,  he  prefaced  his 
comments  by  emphasizing  that  Petitioner  had  "no  quar- 
rel with  any  union  any  place."  [Tr.  271].  As  Tonkin 
quite  clearly  put  it,  Petitioner  was  obligated  to  deal 
with  the  Independent;  it  was  doing  so  and  there  was 
simply  no  question  presented,  at  that  time,  of  dealing 
with  anyone  else  [Tr.  272-3].  Under  these  circum- 
stances, Tonkin's  remarks  were  proper.  Absent  threats 
or  coercion,  not  here  found,  it  is  perfectly  permissible 
for  an  employee  to  express  a  preference  for  one  of  two 
competing  unions.  Nor,  as  we  have  seen,  does  it  con- 
stitute interference  to  continue  to  recognize  and  deal 
with  a  union  previously  dealt  with,  even  during  a  rival 
union's  organization  campaign.  Stezvart  Warner  Corp., 
31  LRRM  1397,  102  NLRB  No.  310  (1955);  Rold 
Gold  of  California,  43  LRRM  1421,  123  NLRB  No. 
24  (1959). 
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Generally,  an  employer  may  point  out  to  its  em- 
ployees the  advantages  of  withdrawing  from  an  existing 
union  and  forming  one  of  their  own,  without  loss  of 
benefits  [Juvenile  Manufacturing,  40  LRRM  1040,  117 
NLRB  No.  201  (1957)1,  or  question  the  integrity 
of  a  union  or  its  officials  or  advert  to  adverse  conse- 
quences of  union  membership,  such  as  strikes.  See 
Rand  Central  Aircraft,  31  LRRM  1616,  103  NLRB 
No.  101  (1952);  Penokee  Veneer,  20  LRRM  1273,  74 
NLRB  249  (1947).  Harry  Tonkin's  remarks  said  no 
more  than  this  at  most,  and,  in  fact,  fell  far  short  of 
the  statements  held  by  these  cases  to  be  well  within 
realm  of  legitimate  employer  comment. 

The  Board  urges  as  additional  evidence  of  Petition- 
er's unlawful  motivation  this  Court's  finding,  on  its 
original  petition  for  enforcement,  that  Petitioner  dis- 
charged employee  Barwise  because  of  his  activity  on  be- 
half of  the  Teamsters  in  violation  of  Section  8(a)(1) 
and  (3).^^  [R.  85].  In  the  first  place,  this  Court  was 
far  from  satisfied  as  to  the  reasons  for  Barwise's  dis- 
charge and  affirmed  the  Board's  finding  solely  because 
there  was  evidence  in  the  record  to  support  an  infer- 
ence of  discrimination.^^ 


^^It  is  worthy  of  note  that  similar  charges  respecting  em- 
ployee Olson  were  found  by  the  Board  to  be  without  merit 
[R.  21;  71]. 

3'^Thus,  this  Court  stated  with  regard  to  Barwise:  "Looking 
now  to  those  portions  of  the  Board's  order  directing  the  rein- 
statement and  compensation  Barwise,  we  find  the  evidence  in 
conflict  as  to  reasons  for  the  discharge;  and  the  record  is  by 
no  means  unequivocal  in  view  of  Bai'wise's  less-than-satisfactory 
history  of  performance  in  the  sales  promotion  of  respondent's 
product.  However,  respondent's  knowledge  of  Barwise's  efforts 
on  behalf  of   Teamster   representation,   coupled   with   the   timing 

(This  footnote  is  continued  on  the  next  page) 
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Moreover,  it  is  not  disputed  that  the  fact  of  Bar- 
wise's  activity  on  behalf  of  the  Teamsters  was  not  com- 
municated to  the  Tonkins  until  after  the  contract  was 
executed,  and  the  "lock-out"  had  ended.  For  this  rea- 
son, the  Barwise  episode  hardly  provides  solid  evidence 
of  the  Tonkins'  motivation  for  instituting  the  "lock- 
out" which  had  taken  place  earlier. 

Lastly,  the  Board  points  to  Petitioner's  alleged  "in- 
tervention" in  forwarding  a  copy  of  the  new  contract 
to  its  Regional  Director  on  behalf  of  the  Independent 
Union  [R.  84].  With  regard  to  this  incident,  the 
record  supports  only  the  inference  that  union  officials 
presented  an  equivocal  request  to  Millard  Tonkin  to 
transmit  copies  of  the  contract  on  behalf  of  the  Inde- 
pendent Union.  We  say  "equivocal"  because  it  now 
seems  obvious  that  officers  Hill  and  Barwise  were  de- 
sirous of  undermining  the  Independent  Union's  posi- 
tion in  the  representation  case,  but  had  no  wish  to  make 
it  apparent  to  management  that  they  were  doing  so. 
As  the  original  decision  itself  notes,  they  apparently 
wished  to  be  able  to  say  that  Petitioner  had  thus  "evi- 
denced to  the  Board  an  interest  in  representation  on 
the  part  of  the  union  that  its  officers  did  not  care  to 
assert."    [R.  18]. 

It  will  be  noted  that  this  decision  does  not  accuse 
Petitioner  of  misrepresenting  the  union's  position.  The 
distinction  is  important,  particularly  in  view  of  the  de- 

of  the  discharge,  persuade  us  that  the  Board  could  reasonably 
have  drawn  the  inference  it  did  from  the  facts  in  evidence 
and  all  surrounding  circumstances,  notwithstanding  the  existence 
of  justifiable  grounds  which,  under  other  circumstances,  might 
have  permitted  dismissal."  (352  F.  2d  509,  511).  (Emphasis 
added). 
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cision's  acceptance  of  Millard  Tonkin's  testimony  that 
he  sent  in  copies  of  the  agreement  over  the  printed  sig- 
nature of  the  union  "upon  the  understanding  .  .  .  that 
the  union  officials  were  agreeable  to  such  a  course,  or 
perhaps  even  desirous  of  it  .  .  ."  [R.  18].  The  Board's 
conclusion  thus  turns,  not  upon  Peitioner's  motiva- 
tion, but  rather  upon  the  undisclosed  intent  of  the  Un- 
ion's officers — and  it  is  therefore  untenable. 

On  any  reasonable  view,  the  evidence  discloses  merely 
that  Tonkin  believed  he  was  accommodating  Hill  and 
Barwise  by  assisting  them  to  comply  with  what  the  par- 
ties took  to  be  a  direct  request  by  the  Regional  Direc- 
tor. Further,  there  is  no  evidence  that  the  Union's 
rank-and-file  was  contacted  by  the  officers  or  that  their 
position  on  the  matter  was  solicited.  Indeed,  Hill  and 
Barwise  took  their  advice  from  a  Teamster  representa- 
tive [Tr.  38-39].  Management's  act  in  submitting  a 
contract  on  behalf  of  the  Independent,  was  in  conform- 
ity with  their  wholly  reasonable  supposition  that  the 
Independent  wished  to  communicate  to  the  Board  its 
interest  in  the  matter. 

VII. 
CONCLUSION. 

Petitioner  earnestly  submits  that  the  record  in  this 
case,  fairly  viewed  and  in  its  entire  context,  discloses 
only  a  history  of  good  faith  dealing  on  the  part  of  an 
employer  with  the  acknowledged  representative  of  its 
employees. 

If  the  events  in  this  case  are  viewed  in  such  a  con- 
text, they  inexorably  lead  to  the  conclusion  that  the 
Board's    findings    herein    are    totally   without    founda- 
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tion.  The  great  weight  of  evidences  estabHshes  that 
prior  agreement  was  reached  orally  on  the  terms  of  the 
new  contract  and  that  Petitioner's  subsequent  activities 
were  aimed  solely  at  insuring  its  formal  execution.  But 
even  assuming  that  Petitioner  had  not  reached  agree- 
ment with  the  Independent  and  had  engaged  in  a  "lock- 
out" to  bring  economic  pressure  to  bear  and  force  the 
union  to  accept  its  contract  terms,  such  activity  was 
in  aid  of  Petitioner's  good  faith  bargaining  position  and 
fully  protected  by  the  American  Ship  decision. 

The  Board's  attempts  to  distinguish  that  case  have 
forced  it  to  a  totally  unrealistic  and  illogical  position. 
For  many  years  prior  to  the  events  in  question  Peti- 
tioner had  recognized  and  dealt  with  the  Independent 
Union.  Had  it  broken  off  negotiations  or  refused  to 
deal  with  it,  it  would  have  been  guilty  of  unlawful  re- 
fusal to  bargain.  Had  it  demonstrated  or  extended 
preference  or  support  to  the  Teamsters  claim  at  any  tme 
it  would  have  been  equally  guilty  of  unfair  practices. 
And  yet,  if  the  Board's  findings  be  given  close  scrutiny 
it  is  punishing  Petitioner  for  not  having  done  these 
very  things.  Even  in  the  exercise  of  its  clairvoyant 
hind-sight,  the  Board  does  not  indicate  just  how  Peti- 
tioner, consistent  with  the  obligations  imposed  on  it  by 
the  Act,  might  have  acted  otherwise,  in  the  premises.  In 
short,  the  decision  is  not  only  without  support  in  the 
evidence,  but  contradicts  the  law  and  itself  in  the  bar- 
gain. We  most  earnestly  request  that  enforcement,  ac- 
cordingly, be  denied. 

Respectfully  submitted. 

Hill,  Farrer  &  Burrill, 
M.  B.  Jackson, 
Kyle  D.  Brown, 

Attorneys  for  Petitioner. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Kyle  D.  Brown 


APPENDIX. 
National  Labor  Relations  Act. 

Sec.  7:  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  other  concerted 
activities  for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  and  shall  also  have  the 
right  to  refrain  from  any  or  all  of  such  activities  except 
to  the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organiza- 
tion as  a  condition  of  employment  as  authorized  in 
8(a)  (3). 

Sec.  8(a) :  It  shall  be  an  unfair  labor  practice  for  an 
employer — 

(1)  to  interfere  with,  restrain,  or  coerce  employ- 
ees in  the  exercise  of  the  rights  guaranteed  in  sec- 
tion 7; 

(2)  to  dominate  or  interfere  with  the  formation 
or  administration  of  any  labor  organization  or  con- 
tribute financial  or  other  support  to  it:  Provided, 
That  subject  to  rules  and  regulations  made  and 
published  by  the  Board  pursuant  to  section  6,  an 
employer  shall  not  be  prohibited  from  permitting 
employees  to  confer  with  him  during  working  hours 
without  loss  of  time  or  pay ; 

(3)  by  discrimination  in  regard  to  hire  or  tenure 
of  employment  or  any  term  or  condition  of  em- 
ployment to  encourage  or  discourage  membership 
in  any  labor  organization:  Provided,  That  nothing 
in  this  Act,  or  in  any  other  statute  of  the  United 
States,  shall  preclude  an  employer  from  making  an 


agreement  with  a  labor  organization  (not  estab- 
lished, maintained,  or  assisted  by  any  action  defined 
in  section  8(a)  of  this  Act  as  an  unfair  labor  prac- 
tice) to  require  as  a  condition  of  employment  mem- 
bership therein  on  or  after  the  thirtieth  day  follow- 
ing the  beginning  of  such  employment  or  the  ef- 
fective date  of  such  agreement,  whichever  is  the 
later,  (i)  if  such  labor  organization  is  the  repre- 
sentative of  the  employees  as  provided  in  section 
9(a),  in  the  appropriate  collective-bargaining  unit 
covered  by  such  agreement  when  made  [and  has  at 
the  time  the  agreement  was  made  or  within  the 
preceding  twelve  months  received  from  the  Board 
a  notice  of  compliance  with  section  9(f),  (g),  (h)] 
and  (ii)  unless  following  an  election  held  as  pro- 
vided in  section  9(e)  within  one  year  preceding 
the  effective  date  of  such  agreement,  the  Board 
shall  have  certified  that  at  least  a  majority  of  the 
employees  eligible  to  vote  in  such  election  have  voted 
to  rescind  the  authority  of  such  labor  organization 
to  make  such  an  agreement :  Provided  further,  That 
no  employer  shall  justify  any  discrimination  against 
an  employee  for  non-membership  in  a  labor  or- 
ganization (A)  if  he  has  reasonable  grounds  for 
believing  that  such  membership  was  not  available 
to  the  employee  on  the  same  terms  and  conditions 
generally  applicable  to  other  members,  or  (B)  if  he 
has  reasonable  grounds  for  believing  that  member- 
ship was  denied  or  terminated  for  reasons  other 
than  the  failure  of  the  employee  to  tender  the  pe- 
riodic dues  and  the  initiation  fees  uniformly  re- 
quired as  a  condition  of  acquiring  or  retaining  mem- 
bership; 


— 3— 

Sec.  10(f):  Any  person  aggTieved  by  a  final  order 
of  the  Board  granting  or  denying  in  whole  or  in  part 
the  relief  sought  may  obtain  a  review  of  such  order 
in  any  circuit  court  of  appeals  of  the  United  States  in 
the  circuit  wherein  the  unfair  labor  practice  in  question 
was  alleged  to  have  been  engaged  in  or  wherein  such 
person  resides  or  transacts  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia,  by 
filing  in  such  a  court  a  written  petition  praying  that  the 
order  of  the  Board  be  modified  or  set  aside.  A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Board,  and  thereupon  the  aggrieved 
party  shall  file  in  the  court  the  record  in  the  proceed- 
ing, certified  by  the  Board,  as  provided  in  Section  2112 
of  Title  28,  United  States  Code.  Upon  the  filing  of 
such  petition,  the  court  shall  proceed  in  the  same  man- 
ners as  in  the  case  of  an  application  by  the  Board  under 
subsection  (e)  of  this  section,  and  shall  have  the  same 
jurisdiction  to  grant  the  Board  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  in 
like  manner  to  make  and  enter  a  decree  enforcing,  mod- 
ifying, and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board ;  the  findings  of 
the  Board  with  respect  to  questions  of  fact  if  sup- 
ported by  substantial  evidence  on  the  record  considered 
as  a  whole  shall  in  like  manner  be  conclusive. 
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FOR  THE  NINTH  CIRCUIT 


Tonkin  Corporation  of  California,  dba  Seven-Up 
Bottling  Company  of  Sacramento, 

Petitioner, 
vs. 

National  Labor  Relations  Board, 

Respondent. 


PETITION    FOR   REHEARING. 


Petitioner,  Tonkin  Corporation  of  California, 
D/B/A  Seven  Up  Bottling  Company  of  Sacramento, 
respectfully  petitions  the  Court  to  grant  a  rehearing  in 
this  cause  with  respect  to  the  Court's  decision  of  29 
March,  1968,  on  the  basis  of  the  following  considera- 
tions and  grounds : 

A.  The  Court  has  held  that  the  Petitioner  Employer 
committed  violations  of  the  Act  because  it  locked  out  its 
employees  on  1  April,  1963,  for  the  purpose,  inter  alia, 
of  preventing  its  employees  from  "freely  determining 
their  bargaining  representative  and  otherwise  keeping 
the  Union  subservient  to  it  as  a  bargaining  representa- 
tive." (Slip  Opinion,  p.  6). 

B.  Assuming,  arguendo,  that  there  is  evidence  to 
support  this  finding,  the  decision  overlooks  the  follow- 
ing critical  and  undisputed  facts : 

1.  No  issue  of  representation  or  cognizable  question 
regarding  choice  of  bargaining  representative  was  ever 
presented  at  any  time  pertinent  to  the  activity  under 
review : 

(a)  The  context  of  the  matter  was  a  bargain- 
ing situation,  not  a  representation  proceeding; 

(b)  The  Union  was  and  had  been  the  acknowl- 
edged bargaining  representative  of  the  employees 
for  several  years ; 

(c)  No  claim  of  representation,  claim  of  ma- 
jority, demand  for  recognition  or  offer  of  showing 
was  ever  made  by  the  Teamsters;  a  Petition 
for  an  election  was  filed  with  the  Board  on  the 
day  after  the  commission  of  the  alleged  violations 
and  only  came  to  the  Employer's  attention  some 
four  days  later.  The  fact  that  a  number  of  cards 
were  signed  is  not  evidence  to  the  contrary.  This 
was  brought  out  for  the  first  time  at  the  hearing; 
the  cards  were  never  placed  in  evidence,  and  there  is 
nothing  to  indicate  whether  they  purported  to  au- 
thorize representation  or  merely  an  election. 
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2.  The  Employer  was  at  no  time  under  any  duty  to 
recognize  or  bargain  with  the  Teamsters/ 

3.  The  Employer  was  at  all  times  under  a  manda- 
tory obligation  to  recognize  and  bargain  with  the  Union 
until  it  had  been  rejected  or  replaced  pursuant  to  the 
majority  vote  of  its  employees  in  a  manner  consonant 
with  the  provisions  of  the  Act,  none  of  which  here  ob- 
tained. 

4.  The  Employer  was  perfectly  entitled,  under  the 
authorities  cited,  to  express  a  preference  as  between  two 
competing  unions,  or  point  out  to  its  employees  the 
relative  advantages  and  disadvantages  of  membership 
in  either. 

5.  The  Employer,  under  the  authorities  cited,  was 
perfectly  entitled  to  prefer  dealing  with  the  Union  and 
to  seek  agreement  with  it  while  it  continued  to  be  the 
bargaining  representative  of  its  employees. 

6.  The  employer  was  perfectly  entitled  to  resort  to 
the  lockout  in  order  to  secure  agreement  or  to  enforce 
its  legitimate  aims : 

(a)  To  hold  the  Union  to  the  admitted  bargain 
previously  struck,  particularly  when  it  was  ap- 
parent that  the  Union's  officers  were  attempting 
to  persuade  the  membership  to  renege  on  it ; 

(b)  To  require  the  execution  of  a  written  con- 
tract embodying  the  terms  of  the  oral  agreement 
already  concluded.^ 


^The  Trial  Examiner's  decision  (confirmed  by  the  Board), 
held  as  follows :  "Although  in  late  March,  the  Respondent  was 
aware  that  the  employees  were  showing  some  interest  in  the 
Teamsters,  no  claim  of  representative  status  was  made  by  that 
organization  until  April  2.  Thus  it  appears  that  Respondent 
was  wholly  free,  at  least  until  then,  to  deal  with  the  Union  and 
to  reach  whatever  agreement  with  the  Union  that  it  could." 
[Trial  Examiner's  Decision,  p.  7,  line  60;  p.  8,  lines  1-5]. 

^Section  8(d)  of  the  Act  provides,  in  pertinent  part,  as  fol- 
lows: "For  the  purposes  of  this  Section,  to  bargain  collectively 
is  the  performance   of   the   mutual   obligation   of   the   employer 
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(c)  To  encourage  the  preservation  of  a  stable 
and  harmonious  bargaining  relationship  of  several 
years'  standing. 

C.  The  fact  that  the  contract,  concluded  with  the 
Union,  operated  in  bar  of  further  Teamster  efforts  or 
that  this  result  may  have  been  desired  or  even  formed 
a  part  of  the  Employer's  purpose  was  not,  under  the 
circumstances,  illegal : 

1.  It  is  perfectly  proper  for  an  employer  to  desire  to 
preserve  a  legitimate  bargaining  relationship  of  long 
standing  and  to  promote  its  continuance  by  legal  means. 

2.  Every  action  of  the  Employer  here,  through  the 
critical  events  of  1  April,  was  perfectly  legal  in  and  of 
itself. 

3.  The  foreclosure  of  a  question  of  choice,  if  any 
there  was,  resulted  solely  from  the  failure  of  the  Team- 
sters to  take  timely  and  appropriate  action.  The  em- 
ployer cannot  be  penalized  for  Teamster  tardiness  or 
charged  with  knowledge  of  circumstances  of  which  it 
was  never  made  aware.  The  elements  of  the  instant 
situation  are  inherent  in  every  bargaining  situation 
where  employees  may  have  unmanifested  reservations 
about  their  bargaining  representative. 

4.  The  employer  here  was  guilty  of  foresight,  at 
most,  and  of  having  moved,  by  legal  means,  to  maintain 
the  stability  of  its  bargaining  relationship.  The  Board's 
decision,  here  confirmed,  converts  legal  means  and 
legitimate  purpose  into  illegal  conduct  solely  through 
the  arbitrary  and  mistaken  application  of  hindsight. 

5.  The  employer's  conduct  was  not  inimical  to  the 
bargaining  process;  it  was  the  conduct  of  the  Union's 

and  the  representative  of  the  employees  to  meet  at  reasonable 
times  and  confer  in  good  faith  with  respect  to  wages,  hours  and 
other  terms  and  conditions  of  employment,  or  the  negotiation 
of  an  agreement,  or  any  question  arising  thereunder,  and  the 
execution  of  a  u>ritten  contract  incorporating  any  agreement 
reached  if  requested  by  either  party  .   .   ."    (Emphasis  added). 


officers  which  had  as  its  admitted  purpose,  later  re- 
vealed, the  frustration  of  that  process  and  repudiation 
of  the  agreement  on  which  the  parties  had  shaken 
hands. 

D.  The  fact  that  the  Union  may  have  been  "sub- 
servient" is  without  legal  significance  and,  therefore, 
not  pertinent : 

1.  The  Union  was  held  by  the  Board  to  be  a  labor 
organization  within  the  meaning  of  the  Act. 

2.  The  Board  found  that  the  Union  was  at  no  time 
dominated  by  the  employer  or  the  recipient  of  unlawful 
assistance. 

3.  Legally,  the  Union  stood  on  the  same  footing  as 
the  Teamsters,  and  the  same  considerations  would,  of 
necessity,  apply  had  their  situations  been  reversed.  The 
fact  that  the  Union  may  have  been  easier  to  deal  with 
is  not,  therefore,  a  ground  for  penalizing  the  employer. 

E.  The  decision  is  contrary  to  the  specific  mandate 
and  to  the  stated  policy  of  the  Act : 

1.  It  condones,  and  even  rewards,  the  illegal  conduct 
of  the  Union's  officers  in  violating  their  fiduciary 
duties  to  the  Union  and  its  membership.^ 


^Section  501(a)  of  the  Landrum-Griffin  Act,  27  U.S.C,  Sec- 
tion 501  (a),  provides,  in  pertinent  part:  "The  officers  ...  of  a 
labor  organization  occupy  positions  of  trust  in  relation  to  such 
organization  and  its  members  as  a  group.  It  is,  therefore,  the 
duty  of  each  such  person,  .  .  .  to  refrain  jrom  dealing  with  such 
organisation  as  an  adverse  party  or  in  behalf  of  an  adverse 
party  in  any  manner  connected  with  his  duties.  .  .  ."  (Emphasis 
added).  See  also  Johnson  v.  Nelson,  325  F.  2d  646  (8th  Cir- 
cuit-1963),  in  which  the  reviewing  Court  said  of  this  statute, 
'Thus  it  plainly  appears  that  the  statute  is  broad  in  its  reach. 
Officers  and  other  Union  representatives  may  not  act  adversely 
to  their  organization  or  to  the  members  as  a  group,  or  acquire  a 
personal  interest  which  is  contrary  to  the  interests  of  the  or- 
ganization. Being  trustees,  the  officers  must  subvert  their  own 
personal  interests  to  the  lawful  mandates  and  orders  of  the  or- 
ganization." (At  p.  650). 
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2.  It  stigmatizes  and  punishes  the  Employer  for 
observing-  and  pursuing  its  duty  to  bargain  in  good 
faith,  when,  had  it  acted  otherwise  than  it  did,  it  would 
have  been  guilty  of  unlawfully  refusing  to  bargain 
with  the  acknowledged  representative  of  its  employees, 
and  of  contributing  unlawful  assistance  to  the  Team- 
sters. It  must  be  borne  in  mind  that  at  the  time  of  the 
events  in  question,  the  Employer  had  no  actual  notice 
of  any  Teamster  organizing  activity  (which  had  com- 
menced only  the  preceding  day!),  and  had  been  pre- 
sented with  no  demand  by  the  Teamsters  for  recognition 
and  had  been  tendered  no  evidence  that  either  the 
Teamsters  or  anyone  else,  other  than  the  Union  with 
which  it  had  been  properly  bargaining,  represented  the 
majority  of  its  employees  for  collective  bargaining  pur- 
poses. Under  these  circumstances,  for  the  Employer  to 
have  declined  to  bargain  with  the  Union  or  to  have  ex- 
tended any  preference  whatever  to  the  Teamsters,  would 
have  constituted  the  most  egregious  violation  of  the  Act 
under  a  host  of  the  Board's  own  cases. 

We  earnestly  believe  the  Court  will  conclude,  upon 
re-examination,  that  the  decision  cannot  be  supported 
since,  in  proper  perspective,  it  contravenes  the  policy 
and  purpose  of  the  Act,  the  cases  which  interpret  it, 
and  the  pertinent  doctrine  of  the  Board  itself.  For 
these  reasons,  we  urge  that  this  Petition  be  granted. 

Respectfully  submitted, 

Hodge,  Jackson,  Kumler  & 
Croskey, 

By  Morton  B.  Jackson, 
Attorneys  for  Petitioner. 


Certificate. 

The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rules  18,  19  and  23,  of  this  Court  and 
that,  in  his  opinion,  the  tendered  Petition  conforms  to 
all  requirements. 

He  also  certifies  that  the  foregoing  Petition  for  Re- 
hearing is  presented  in  good  faith,  that  it  is,  in  his 
opinion,  well  taken  and  is  not  interposed  for  purposes 
of  delay. 

Morton  B.  Jackson 
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JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
Tonkin  Corp.  of  California  (herein  "the  Company") 
to  review  a  supplemental  order  of  the  National  Labor 
Relations  Board  issued  May  27,  1966,  after  proceed- 
ings pursuant  to  this  Court's  remand.  N.L.R.B.  v. 
Tonkin  Corp.,  352  F.  2d  509.  In  its  answer,  the 
Board  has  requested  enforcement  of  its  order.    The 

(1) 


Board's  supplemental  decision  and  order  are  reported 
at  158  NLRB  No.  110.  This  Court  has  jurisdiction 
of  the  proceeding  under  Sec.  10(e)  and  (f)  of  the 
National  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  73  Stat.  519,  29  U.S.C,  Sec.  151,  et  seq.),  the 
unfair  labor  practices  having  occurred  in  Sacramento, 
California,  where  the  Company  bottles  and  sells  soft 
drinks. 

COUNTERSTATEMENT  OF  THE  CASE 

I.   The  Board's  Findings  of  Fact 

In  its  initial  decision  and  order,  reported  at  147 
NLRB  401,  the  Board  found  that  the  Company  vio- 
lated Section  8(a)  (2)  of  the  Act  by  interfering  with 
the  administration  of  the  Sacramento  Seven-Up  Em- 
ployees' Union  (herein  "the  Union"),  and  by  locking 
out  its  employees  in  order  to  secure  immediate  accept- 
ance of  its  new  contract  terms  by  the  Union  so  that 
it  could  forestall  organizational  efforts  of  the  rival 
Teamsters  and  keep  the  Union  subservient  to  it.^  The 
Board  reaffirmed  this  finding  in  its  supplemental  deci- 
sion and  also  reaffirmed  its  conclusion  that  the  lock- 
out was  designed  to  discourage  membership  in  the 
Teamsters  and  encourage  membership  in  the  Union, 
and  hence  that  the  Company  thereby  also  violated  Sec- 
tion 8(a)  (3)  and  (1)  of  the  Act.  The  facts  are  these: 


^  The  Board  also  found  in  its  prior  decision  that  the  Com- 
pany discriminatorily  discharged  William  Barwise  because 
of  his  activities  on  behalf  of  the  Teamsters.  This  finding  was 
affirmed  by  this  Court  {N.L.R.B.  v.  Tonkin,  supra,  at  p.  511) 
and  is  not  in  issue  here. 


A.    The  Union 

For  a  number  of  years  the  employees  of  the  Com- 
pany have  been  represented  by  the  Union.  They  com- 
prise its  entire  membership  and  are  required  to  belong 
as  a  condition  of  employment  (R.  16;  Tr.  46-47,  131- 
132,  406-407,  GCX  2,  p.  6).  The  Union  was  estab- 
lished internally  at  the  Company  at  an  undisclosed 
date  in  order  "to  keep  the  Teamsters  out"  (Tr.  422) 
and  has  functioned  fitfully  since  its  inception  (Tr. 
418,  420).  In  1961,  during  the  presidency  of  em- 
ployee Jim  Elder,  the  Union  first  acquired  by-laws 
(Tr.  108).  It  has  no  office  (Tr.  412),  keeps  sporadic 
records  (Tr.  412,  420),  and  its  infrequent  meetings 
have  been  primarily  social  (R.  16;  Tr.  125-127,  116- 
120,  9,  85,  403,  412-413,  418-422).  Business  meetings 
are  held  only  to  elect  officers  and  during  contract 
negotiations;  no  grievances  have  ever  been  processed 
(Tr.  419,  413,  422-423).  In  1963,  President  Elder 
resigned  from  the  Union,  having  been  promoted  to  a 
supervisory  position  (Tr.  126-127)  and  in  February 
of  that  year,  Howard  Hill  became  president  (Tr.  85). 

B.    The  contract  negotiations 

Shortly  after  the  election  of  new  officers,  the  Union 
and  the  Company  began  negotiations  for  a  new  con- 
tract. Several  inconclusive  meetings  were  held  and  on 
March  27,  four  days  before  the  existing  contract  was 
to  expire,  the  employees  rejected  the  Company's  most 
recent  offer  (Tr.  15-18).  On  Friday  evening,  March 
29,  Company  President  Harry  Tonkin  held  a  meeting 
of  all  employees  to  discuss  the  contract  (R.  16;  Tr. 
17-19).    Tonkin  told  the  men  that  they  could  not  go 


to  work  Monday  morning  unless  the  contract  was 
signed-  (R.  17;  Tr.  160,  76-77,  25-26,  107-108,  258). 
He  added  that  the  Company  would  find  new  men  to 
take  the  place  of  those  who  did  not  want  to  work 
(Tr.  160,  107).  Tonkin  further  stated  that  he  knew 
that  some  of  the  employees  had  been  approached  by 
the  Teamsters  and  asserted  that  he  did  not  want  to 
negotiate  with  the  Teamsters  (R.  17;  Tr.  20-22,  76, 
155-160,  271-272). 

After  Tonkin  left,  the  employees  discussed  the  Com- 
pany's contract  proposal.  Although  it  was  generally 
agreed  that  the  men  should  get  what  the  rest  of  the 
industry  was  getting,  not  enough  men  remained  at  the 
meeting  to  take  a  vote.  (R.  16;  Tr.  23-25,  99-102, 
340,  334).  Later  that  evening,  a  small  group  of  em- 
ployees, including  Union  President  Howard  Hill,  and 
William  Barwise,  its  secretary-treasurer,  went  to  the 
Company's  office  to  confer  with  Harry  Tonkin  and 
his  brother  Millard,  the  Company's  vice-president 
(ibid.).  Hill  said  that  in  discussing  contract  matters 
he  could  make  no  final  commitment,  because  any 
agreement  would  be  subject  to  ratification  by  the 
Union  membership  (Tr.  101-102,  262).  The  employ- 
ees asked  for  concessions  on  such  items  as  holidays,  a 
bonus  plan,  sick  leave,  and  health  and  welfare,  but 
Tonkin  either  rejected  the  requests  or  merely  replied 
that  the  Company  would  do  the  best  it  could  in  the 


-  Three  employees  testified  to  this  statement  by  Tonkin : 
Union  President  Hill  (Tr.  107-108)  ;  Secretary-treasurer  Bar- 
wise  (Tr.  76);  and  Donald  Olson  (Tr.  160).  Furthermore 
Harry  Tonkin  admitted  that  he  told  the  employees  that  they 
could  come  to  work  "under  these  conditions"   (Tr.  258). 


future  and  refused  to  incorporate  any  of  these  mat- 
ters into  the  written  contract  (Tr.  100-101,  108-109, 
62-65). 

The  employees  expressed  dissatisfaction  at  the  Com- 
pany's offer  of  a  three  dollar  a  week  raise.  The  Ton- 
kins offered  to  match  any  higher  rate  paid  by  the  local 
Pepsi-Cola  bottling  concern.  The  employees  present 
expressed  satisfaction  with  this  point,  Mr.  Tonkin  of- 
fered to  find  out  what  'Tepsi"  was  going  to  do,  and 
the  meeting  broke  up  (Tr.  82-83).  The  next  day, 
Saturday,  Millard  Tonkin  called  the  president  of  the 
Pepsi-Cola  concern  to  ask  about  their  wage  rate,  but 
learned  that  Pepsi-Cola  too  was  deadlocked  over 
wages.  Tonkin  then  called  Bernal  Williams,  an  em- 
ployee who  had  been  at  the  meeting,  and  reported 
this  development  to  Williams  (Tr.  299). 

C.    The  lockout 

On  Sunday,  March  31,  Hill,  Barwise,  and  Williams, 
at  Barwise's  suggestion,  met  with  some  Pepsi-Cola 
employees  and  a  Teamsters  representative  (R.  17; 
Tr.  26-27).  Barwise  signed  a  Teamsters  card  himself 
and  during  that  afternoon  and  the  next  morning  so- 
licited other  Company  employees  on  behalf  of  the 
Teamsters  (R.  17;  Tr.  26-28).  By  Monday  morning 
he  and  Hill  had  submitted  9  bargaining  authorization 
cards  to  the  Teamsters  from  among  the  Company's 
17  employees  (ibid.). 

On  Monday  morning,  April  1,  the  Company  employ- 
ees found  the  gate  to  the  truck  yard  locked  (R.  17; 
Tr.  29,  129,  162).  They  were  unable  to  go  to  work 
and  stood  around  outside  the  building  (R.  17;  Tr.  141, 


337).  When  all  the  employees  reported  for  work, 
Harry  Tonkin  assembled  them  in  the  plant  office  and 
announced  that  no  one  could  go  to  work  until  the  con- 
tract was  signed  (R.  17;  Tr.  163-164).  Tonkin  told 
the  men,  **We  have  this  contract  and  if  any  of  the 
Union  officials  don't  want  to  go  to  work,  we  will  have 
a  new  election  and  get  new  plant  union  officials"  (R. 
17;  Tr.  163-164,  131).  Tonkin  also  observed  that  if 
the  men  did  not  want  to  work,  the  Company  had  no 
lack  of  job  applicants  (R.  17;  Tr.  164).  He  added 
that  he  knew  some  of  the  employees  had  been  con- 
tacted by  the  Teamsters  and  questioned  why  the  men 
wanted  to  be  "dominated"  by  that  union  (Tr.  30). 
During  the  course  of  the  meeting,  the  employees  twice 
withdrew  to  vote  on  the  Company's  proposal  and  twice 
rejected  it  (R.  17;  Tr.  31-36,  162-163).  Following 
the  second  vote,  however,  the  men  began  to  wander 
back  into  the  plant.  Later  that  morning.  Hill  and 
Barwise  signed  the  contract  without  formal  approval 
of  the  membership  (ibid.).  While  they  were  signing 
the  contract,  Harry  Tonkin  or  his  brother,  Millard, 
said  that  the  Company  would  find  out  who  had  solic- 
ited cards  for  the  Teamsters,  and  Barwise  admitted 
that  he  had  done  so  (R.  17;  Tr.  35-36). 

D.    Subsequent  events 

On  April  2,  the  Teamsters  filed  with  the  Board's 
regional  office  a  petition  for  a  representation  election 
among  the  Company's  employees  (R.  18;  OCX  3a). 
The  regional  office  then  wrote  the  Company  and  the 
Union  notifying  them  of  the  petition  and  asking  if 
any  collective  bargaining  agreement  was  in  effect  (R. 


18;  Tr.  69-71,  RX  2).  The  Union  was  advised  that 
if  it  claimed  any  interest  in  the  proceeding,  it  should 
reply  by  April  8,  1963,  forwarding  two  copies  of  any 
contracts  it  had  with  the  Company,  and  that  if  it  did 
not  reply  the  Board  would  assume  that  it  had  no  in- 
terest (R.  18;  RX  2).  On  April  5,  the  Tonkins  sum- 
moned Hill  and  Barwise  to  the  Company's  office  and 
questioned  them  about  the  letters  from  the  Board  (R. 
18;  Tr.  36-40,  110-111).  Hill  explained  that  the 
Teamsters'  petition  had  been  filed  as  a  result  of  the 
cards  which  he  and  Barwise  had  solicited  (R.  18;  Tr. 
137).  The  Tonkins  offered  to  make  a  copy  of  the 
contract  for  the  Union  to  submit,  but  Hill  said  that 
he  had  not  decided  whether  to  reply  (R.  18;  Tr.  38). 
The  next  day.  Hill  and  Barwise  advised  Millard  Ton- 
kin that  the  Company  could  do  as  it  wished,  but  the 
Union  was  not  ''going  to  do  anything  about  it  in  any 
manner  whatsoever"  (R.  18;  Tr.  39-40,  110-111). 
Thereupon  Millard  Tonkin  mailed  a  copy  of  the  con- 
tract to  the  Board  on  behalf  of  the  Company  and  an- 
other copy  on  behalf  of  the  Union  (R.  18;  Tr.  318- 
319,  324).  The  latter  was  in  an  envelope  bearing  the 
Union's  return  address,  with  a  letter  of  transmittal 
reading: 

The  enclosed  contracts  are  sent  as  requested  by 
the  NLRB 

7-Up  Employees  Union  of  Sacramento 

On  April  9,  the  day  after  receiving  a  copy  of  the 
charge  in  this  case,  the  Company  discharged  Barwise, 
allegedly  for  failure  to  keep  up  his  sales  (R.  18;  Tr. 
41,  48,  286-287). 
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On  April  24,  the  Tonkins  called  Hill  into  their  office 
and  said  that  the  labor  problem  had  proved  unsettling. 
Hill  was  asked  ".  .  .  if  we  couldn't  try  to  figure  out 
some  way  where  we  could  get  the  fellows  back  to  work 
in  peace  of  mind  on  the  job  .  .  ."  The  Tonkins  asked 
who  was  responsible  for  the  unfair  labor  practice 
charge.  Hill  said  he  would  try  to  find  out  but  then 
dropped  the  subject  (R.  20;  Tr.  91-97).  Two  days 
later,  Hill  called  a  meeting  of  the  Union  membership 
and  asked  for  a  vote  of  confidence  on  whether  to  con- 
tinue pressing  the  unfair  labor  practice  charge.  A 
majority  voted  to  continue  pressing  the  charge  (R. 
20;  Tr.  103-106). 

The  Board's  Conclusions  and  Order 

In  its  initial  decision,  the  Board  found,  inter  alia, 
that  the  Company  violated  Section  8(a)  (2),  (3)  and 
( 1 )  of  the  Act  by  locking  out  its  employees  and  other- 
wise interfering  with  the  employees'  choice  of  bar- 
gaining representative.  The  Board  ordered  (R.  23-24, 
72)  the  Company  to  cease  and  desist  from  the  viola- 
tions found  and  from  in  any  other  manner  abridging 
the  employees'  rights  under  the  Act,  to  withdraw  rec- 
ognition from  the  Union  unless  and  until  it  is  certi- 
fied as  bargaining  representative  by  the  Board,  to 
reimburse  the  employees  with  interest  for  dues  checked 
off  under  the  April  1  contract,  and  to  post  appropri- 
ate notices. 

The  Board  also  found  that  the  Company,  in  viola- 
tion of  Section  8(a)(3)  of  the  Act,  discharged  Wil- 
liam Barwise  because  of  his  advocacy  of  the  Team- 
sters and  opposition  to  accepting  the  contract.    This 
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Court  enforced  the  Board's  order  as  to  reinstatement 
of  Barwise  commenting  ''[the  Company's]  knowledge 
of  Barwise's  efforts  on  behalf  of  the  Teamster  repre- 
sentation, coupled  with  the  timing  of  the  discharge, 
persuade  us  that  the  Board  could  reasonably  have 
drawn  the  inference  it  did  .  .  .  ."  N.L.R.B.  v.  Tonkin 
Corp,,  352  F.  2d  509,  511.  However,  the  Court,  in 
light  of  the  Supreme  Court's  intervening  decision  in 
American  Ship  Building  Co.  v.  N.L.R.B.,  380  U.S. 
300,  remanded  the  case  to  the  Board  to  reassess  the 
legality  of  the  lockout.  Tonkin  Corp.,  supra,  352  F. 
2d  at  510-511.  The  Court  noted  that  there  the  Su- 
preme Court  had  upheld  the  lockout  as  an  offensive 
weapon  "to  support  a  legitimate  bargaining  position, 
after  an  impasse  in  collective-bargaining  negotiations 
had  been  reached."  Supra,  at  510.  Here,  however, 
the  presence  of  "evidence  that  [the  Company]  was 
inhospitable  to  any  prospect  of  the  Teamsters'  Union 
becoming  bargaining  representative"  combined  with 
the  organizational  activity  "interspersing  the  collec- 
tive bargaining  process"  led  the  Court  to  remand  to 
the  Board  to  examine  these  circumstances  in  light  of 
the  holding  in  American  Ship.    (Ibid.). 

The  Board,  on  remand,  reaffirmed  its  initial  deci- 
sion and  order.  The  Board  pointed  out  that  here,  un- 
like in  American  Ship,  the  Company's  use  of  the  lock- 
out was  designed,  not  to  achieve  legitimate  economic 
demands,  but  to  "frustrate  the  process  of  collective 
bargaining  by  preventing  a  free  choice  of  a  bargain- 
ing representative  by  the  employees." 
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ARGUMENT 

I.  Substantial  Evidence  on  the  Whole  Record  Supports 
the  Board's  Finding  That  the  Lockout  Was  Designed 
to  Frustrate  the  Employees'  Ability  to  Freely  Select 
a  Bargaining  Agent 

A.    The  controlling  principles 

In  ATYierican  Ship  Building  Co.  v.  N.L.R.B..  380 
U.S.  300,  the  Supreme  Court  upheld  the  legality  of 
the  lockout  employed  "solely  as  a  means  to  bring  eco- 
nomic pressure  to  bear  in  support  of  the  employer's 
bargaining  position,  after  an  impasse  has  been 
reached."  Id.  at  308.  Cf.  N.L.R.B.  v.  David  Fried- 
land  Painting  Co.,  Inc., F.  2d (C.A.  3,  No. 

16032,  decided  April  25,  1967,  si.  op.  pp.  7-9,  65 
LRRM  2119,  2123).  Stressing  the  limited  nature  of 
the  issue  posed  for  decision,  the  Court  added,  "This 
is  the  only  issue  before  us,  and  all  that  we  decide." 
Ibid.  The  Court  went  on  to  outline  the  kinds  of  lock- 
outs not  legalized  by  its  decision.  The  Court  cau- 
tioned : 

It  is  important  to  note  that  there  is  here  no  alle- 
gation that  the  employer  used  the  lockout  in  the 
service  of  designs  inimical  to  the  process  of  col- 
lective bargaining.  There  was  no  evidence  and 
no  finding  that  the  employer  was  hostile  to  its 
employees'  banding  together  for  collective  bar- 
gaining or  that  the  lockout  was  designed  to  dis- 
cipline them  for  doing  so.  It  is  therefore  inaccu- 
rate to  say  that  the  employer's  intention  was  to 
destroy  or  frustrate  the  process  of  collective  bar- 
gaining."  Id.  at  308-309. 

The  Court  further  noted  that  the  unions  involved  in 
American  Ship  "have  vigorously  represented  the  em- 
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ployees  since  1952,  and  there  is  nothing  to  show  that 
their  ability  to  do  so  has  been  impaired  by  the  lock- 
out." Id.  at  309.  The  Court  concluded  that  for  a 
lockout  to  be  proscribed  "the  Board  must  find  that 
the  employer  acted  for  a  proscribed  purpose."  Id.  at 
313,  or  that  the  necessary  effect  of  the  lockout  implies 
such  a  purpose.  Id.  at  311-312.  See  N.L.R.B.  v. 
Golden  State  Bottling  Co.,  353  F.  2d  667,  669-670 
(C.A.  9). 

B.  The  Company's  motive  in  locking  out  its  employees 
to  force  their  immediate  acceptance  of  the  con- 
tract was  to  prevent  Teamsters'  organizational 
efforts  and  keep  the  Union  subservient  to  it 

As  shown  in  the  Counterstatement,  the  Union  was 
a  weak,  loosely  organized  group  originally  established 
to  keep  the  Teamsters  out  of  the  plant.  Its  sporadic 
activities  were  mainly  social  and  its  militancy  can  be 
measured  by  the  fact  that  it  had  never  processed  a 
grievance.  The  Union's  weakness  was  further  reflect- 
ed in  its  impotency  at  the  bargaining  table.  It  could 
not  even  convince  the  Company  to  incorporate  in  the 
contract  concessions  to  which  Company  President 
Harry  Tonkin  orally  agreed  (Tr.  100-101,  108-109, 
62-65).  Moreover,  Harry  Tonkin's  confidence  in  his 
ability  to  manipulate  the  Union  is  well  demonstrated 
by  his  assertion  on  the  morning  of  the  lockout  that 
"if  any  of  the  Union  officials  don't  want  to  go  to  work, 
we  will  have  a  new  election  and  get  new  plant  union 
officials."  In  light  of  these  facts,  it  is  not  surprising 
that  President  Tonkin  preferred  to  deal  with  the  Un- 
ion rather  than  with  the  Teamsters. 
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President  Tonkin  was  quite  emphatic  about  this 
preference  for  bargaining  with  the  Union.  At  the 
Friday  evening  meeting,  March  29,  Tonkin  announced 
that  he  did  not  want  to  negotiate  with  the  Teamsters. 
He  added  that  he  knew  some  of  the  men  had  been 
approached  by  that  organization.^  He  repeated  these 
statements  on  Monday  morning  when  he  told  the  men 
that  he  wanted  a  contract  with  the  Union  and  that 
nobody  was  going  to  work  until  he  got  the  contract 
signed. 

Even  after  the  employees  capitulated  and  signed 
the  contract,  the  Company  continued  its  efforts  to 
forestall  any  organizational  efforts  on  behalf  of  the 
Teamsters.  By  questioning,  it  learned  that  William 
Barwise  had  been  the  principal  solicitor  for  the  Team- 
sters. When  the  Teamsters  filed  a  petition  for  a  Board 
election  and  the  Company  learned  that  the  Union  was 
not  going  to  assert  its  contract  as  a  bar  to  the  elec- 
tion,^ it  unilaterally  filed  papers  in  the  Union's  name 
to  assert  that  claim.  Finally,  with  the  filing  of  an 
unfair  labor  practice  charge  which  could  invalidate 


3  The  record  does  not  disclose  evidence  of  organizational 
efforts  by  the  Teamsters  among  the  Company's  employees — as 
opposed  to  other  Sacramento  soft-drink  employees — prior  to 
Sunday,  March  31.  The  important  point,  however,  is  that 
Tonkin  clearly  thought  that  the  Teamsters  were  trying  to 
organize  his  plant  and  wanted  to  forestall  such  attempts. 
Whether  or  not  organizational  activity  had  actually  com- 
menced at  that  point  is  immaterial  to  the  issues  here. 

*  Under  the  Board's  contract-bar  rule,  an  election  petition 
will  not  be  entertained  for  the  duration  of  a  collective  bar- 
gaining agreement  covering  the  unit  or  for  3  years  from  its 
execution,  whichever  is  less.  General  Cable  Corp.,  139  NLRB 
1123. 
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the  contract — and  remove  it  as  a  bar  to  an  election,^ 
the  Company  fired  Union  official  Bill  Barwise.  It  then 
called  in  Union  President  Hill  to  see  if  the  unfair 
labor  practice  charge  could  be  settled  ''amicably  and 
peaceably  and  everyone  could  go  to  work  and  not  have 
this  hanging  over  their  heads"  (Tr.  95).  From  these 
facts,  the  Board  concluded  that  the  purpose  of  the 
Monday  morning  lockout  was  not  to  force  acceptance 
of  legitimate  contract  demands.  Rather,  it  was  part 
of  a  plan  to  forestall  Teamsters  organizational  efforts 
while  simultaneously  keeping  the  Union  malleable  to 
its  will.  It  has  long  been  settled  that  a  lockout  to  dis- 
courage employee  interest  in  a  disfavored  union  or 
promote  a  favored  union  violates  Section  8(a)  (3)  of 
the  Act.  See,  for  example,  N.L.R.B.  v.  National 
Motor  Bearing  Co.,  105  F.  2d  652,  657-658  (C.A.  9) ; 
N.L.R.B.  V.  Cowell  Portland  Cement  Co.,  148  F.  2d 
237,  240,  243  (C.A.  9),  cert,  den.,  326  U.S.  735. 

Of  course,  in  circumstances  such  as  these,  a  lockout 
could  have  been  related  to  a  simple  desire  to  secure 
the  fruits  of  collective  bargaining,  but  the  only  fact 
in  the  record  which  adequately  explains  the  Com- 
pany's haste  in  securing  the  contract — or  its  subse- 
quent unlawful  efforts  to  protect  that  contract — is  the 
threat  posed  by  Teamster  affiliation.  And  as  this 
Court  noted  when  the  case  was  here  before  (352  F. 
2d  at  511),  the  events  of  Teamster  activity  "were 
intimately  interlaced  with  the  events  of  April  1  and 
the  earlier  company-union  contract  negotiations."  Ac- 
cordingly, as  the  Court  earlier  recognized  with  respect 


See  N.L.R.B.  V.  Spiewak,  et  al,  179  F.  2d  695  (C.A.  3), 
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to  the  discharge  of  Barwise  (352  F.  2d  at  511),  the 
question  is  not  whether  the  Company  had  "justifiable 
grounds  which,  under  other  circumstances,  might  have 
permitted  [its  action],"  but  whether  the  Company's 
conduct  was  in  fact  motivated  in  whole  or  in  part  by 
a  desire  to  discourage  negotiation  through  the  Team- 
sters. Accord :  N.L.R.B.  v.  Security  Plating  Co.,  Inc., 
356  F.  2d  725,  728  (C.A.  9) ;  Shattuck  Denn  Mining 
Corp.  V.  N.L.R.B.,  362  F.  2d  466,  470  (C.A.  9).  The 
Company  apparently  recognizes  this  controlling  au- 
thority, because  it  argues  throughout  its  brief  that 
the  "sole"  motivation  for  the  lockout  was  to  bring 
pressure  in  aid  of  the  Company's  "good  faith  bargain- 
ing position."  Thus,  the  Company  does  not  contend 
that  it  was  privileged  to  use  the  lockout  to  deprive  its 
employees  of  union  representation  of  their  own  choos- 
ing, but  argues  that  its  activity  was  unrelated  to  that 
aim. 

In  keeping  with  this  contention,  the  Company,  in 
its  brief,  disputes  the  facts  as  found  by  the  Board. 
The  Company  contends  that  on  Friday  evening, 
March  29,  the  Union  had  agreed  to  accept  its  pro- 
posed contract  and  avers  that  all  concerned  considered 
the  ratification  meeting  on  the  following  Monday  to 
be  a  mere  formality.  (Pet.  brief  pp.  12,  14,  30-36). 
But  the  Company  ignores  the  crucial  fact  that  central 
to  what  the  employee  representatives  tentatively 
agreed  to  accept  was  the  Company's  offer  to  match 
the  wage  rate  prevailing  in  the  industry,  specifically 
that  of  the  Pepsi-Cola  Bottling  Company.  Even  the 
Company's  own  witnesses  testified  to  this  effect.  (Tr. 
340,  334).    The  representatives  did  not  agree  to  ac- 
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cept  the  Company's  wage  offer  and,  once  it  was  dis- 
covered that  "Pepsi"  was  deadlocked  on  wages,  there 
was  no  agreement  on  wages  at  all.  Moreover,  the 
Company  does  not  dispute  that  the  Union  representa- 
tives told  the  Tonkins  that  no  agreement  could  be 
made  without  a  ratification  vote  by  the  membership. 
Rather,  it  suggests — without  claiming  the  support  of 
any  record  evidence — that  such  a  vote  was  not  re- 
quired by  the  Union's  by-laws  and  was  part  of  a  plot 
by  the  Union's  officers  to  repudiate  the  contract  on 
behalf  of  the  Teamsters.  (Pet.  br.  pp.  36-37).  Such 
speculation  is  groundless;  the  Union  officers  were  not 
even  approached  by  the  Teamsters  until  Sunday,  two 
days  after  they  had  informed  the  Tonkins  that  a  rati- 
fication vote  would  be  necessary. 

Next,  the  Company  asserts  that  there  was  no  lock- 
out; that  the  Tonkins  locked  the  gate  on  Monday 
morning  not  to  prevent  the  employees  from  working 
but  for  the  purpose  of  facilitating  the  ratification 
vote.  (Pet.  br.  pp.  16,  37-38).  The  Company  ignores 
the  credited  evidence  that  Harry  Tonkin — both  on 
Friday  evening  and  Monday  morning — told  the  em- 
ployees that  they  would  not  be  allowed  to  work  with- 
out a  contract.  Moreover,  as  a  witness  Harry  Tonkin 
as  much  as  admitted  he  had  made  such  a  threat  on 
Friday  evening.   When  asked: 

''did  you  say  anything  to  the  effect  that  anyone 
who  did  not  accept  the  contract  would  not  be  per- 
mitted to  work?" 

Tonkin  replied: 

''I  didn't  put  it  that  way,  sir" 
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He  then  explained  how  he  did  "put  it." 

"we  pointed  out  that  we  have  a  contract  with 
you,  we  hope  to  renew  it.  We  hope  that  you  will 
accept  our  proposition.  We  have  no  intention  of 
discharging  anybody.  Any  of  you  who  want  to 
come  to  work  Monday  7)iornmg  under  these  con- 
ditions, are  more  than  tvelcome.  If  anyhod.y  felt 
that  they  couldn't  agree  or  did  not  feel  that  they 
want  to  work  under  these  conditions,  that  luas 
their  privilege  to  do  what  they  want.''  (emphasis 
supplied).    (Tr.  257-258). 

Moreover,  three  employees  testified  that  Harry  Ton- 
kin said  on  Friday  evening  that  the  men  could  not 
work  without  a  contract.''  Then  on  Monday  morning, 
in  case  the  locked  gate  did  not  make  the  Company's 
position  sufficiently  clear,  Tonkin  assembled  the  men 
in  his  office  and  told  them  that  no  one  could  work 
until  the  contract  was  signed.  These  facts  clearly 
establish  the  existence  of  a  lockout. 

Finally,  the  Company  claims  that  even  if  there 
were  a  lockout,  its  purpose  was  only  to  force  ratifica- 
tion of  the  contract  already  agreed  upon  and  was 
therefore  lawful  under  the  rule  of  American  Ship. 
But,  as  we  have  shown,  no  agreement  had  been 
reached  on  the  contract  on  Friday  evening.  Further- 
more, the  Company's  assertions  that  it  was  the  union 
leaders  in  tandem  with  the  Teamsters  rather  than  it- 
self that  frustrated  representation  by  the  Union  is 
not  borne  out  by  the  evidence  (Pet.  br.  pp.  50-53). 
Again  this  position  is  based  on  the  erroneous  assump- 


^  Petitioner  errs  in  its  brief  (p.  10,  n.  7)   in  stating  that 
only  one  employee  so  testified   (supra,  p.  4,  n.  2). 
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tion  that  agreement  was  reached  on  Friday  evening. 
Secondly,  it  ignores  the  fact  that  the  union  leaders  did 
not  seek  out  the  Teamsters.  Rather  they  encountered 
the  Teamsters  representative  when  meeting  with  an 
employee  of  *Tepsi"  to  discuss  their  common  concern 
over  wages  in  the  industry.  Furthermore  it  is  clear 
that  a  majority  of  the  employees  supported  their  lead- 
ers as  the  only  votes  taken  on  Monday  morning  repu- 
diated the  contract  offered  by  the  Company.  Finally, 
three  weeks  after  the  unfair  labor  practice  charge 
was  filed,  and  after  the  Company  had  spoken  to  Union 
President  Hill  about  it  in  an  attempt  "to  figure  out 
some  way  where  we  could  get  the  fellows  back  to  work 
in  peace  of  mind  on  the  job,"  the  membership  voted 
to  continue  pressing  the  charge,  thus  giving  their 
leaders  a  vote  of  confidence. 

We  submit  that  the  record  amply  supports  the  facts 
as  found  by  the  Board.  In  contrast,  the  version  of 
the  facts  advanced  by  the  Company,  but  discredited 
by  the  Examiner  and  the  Board  both  in  the  initial 
proceeding  and  on  remand,  is  not  borne  out  by  the 
record.  Nor  is  the  Company  correct  in  stating  that 
this  Court  must  apply  a  special,  more  rigorous  stand- 
ard in  evaluating  the  evidence  in  a  case  where  the 
Board  had  credited  the  General  Counsel's  witnesses 
and  discredited  those  of  the  Company  (Pet.  br.  p. 
27).'    The  line  of  cases  in  the  Fifth  Circuit  that  the 


'  In  any  event  as  shown  in  the  Counterstatement,  the  Ex- 
aminer did  not  discredit  all  of  the  Company's  witnesses. 
Even  if  he  had  done  so,  even  the  "total  rejection  of  an  opposed 
view  cannot  impugn  the  integrity  or  competence  of  a  trier 
of  fact."  N.L.R.B.  v.  Pittsburgh  S.S.  Co.,  337  U.S.  656,  659. 
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Company  relies  on  for  this  proposition  was  expressly 
disapproved  by  the  Supreme  Court  in  N.L.R.B.  v. 
Walton  Mfg.  Co.,  369  U.S.  404.  There  the  Supreme 
Court  reiterated  the  applicable  standard: 

"We  granted  certiorari  because  there  was  a  seem- 
ing non-compliance  by  [the  Fifth  Circuit]  with 
our  admonitions  in  Universal  Camera  Corp.  v. 
Labor  Board,  340  U.S.  474.  We  there  said  that 
while  *the  reviewing  court  is  not  barred  from 
setting  aside  a  Board  decision  when  it  cannot 
conscientiously  find  that  the  evidence  supporting 
that  decision  is  substantial,  when  viewed  in  the 
light  that  the  record  in  its  entirety  furnishes, 
including  the  body  of  evidence  opposed  to  the 
Board's  view,'  it  may  not  'displace  the  Board's 
choice  between  two  fairly  conflicting  views,  even 
though  the  court  would  justifiably  have  made  a 
different  choice  had  the  matter  been  before  it  de 
novo.'  " 

Finally,  the  Company  argues  (Br.  60)  that  the 
Board's  decision  condemns  the  Company  for  not  break- 
ing off  negotiations  with  the  Union  and  for  not  ex- 
tending "preference  and  support"  to  the  Teamsters. 
Of  course,  this  contention  is  totally  without  founda- 
tion. What  the  Board  found  unlawful  was  the  Com- 
pany's coercion  of  its  employees — that  is,  its  inter- 
ference in  the  internal  affairs  of  the  Union  and  its 
attempts  to  discourage  Teamster  affiliation.  Cf.  Wells, 
Inc.  V.  N.L.R.B.,  162  F.  2d  457,  459  (C.A.  9).  Noth- 
ing in  the  Board's  order  suggests  that  the  Company 
should  have  erred  in  the  opposite  direction. 
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CONCLUSION 


I 


For  the  reasons  stated,  we  submit  that  a  decree 
should  issue  denying  the  petition  for  review  and  en- 
forcing the  Board's  order  in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  Manoli, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Elliott  Moore, 
Linda  Sher, 

Attorneys, 


National  Labor  Relations  Board. 


May  1967. 


Certificate 

The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rules  18  and  19  of  this  Court  and  in  his 
opinion  the  tendered  brief  conforms  to  all  require- 
ments. 


Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 
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ALBERT  B,  BARBOSA, 


Petitioner- Appellant  5 


V. 


LAWxENCE  E.  WILSON,  Warden, 

California  State  Prison, 

San  Quentin,  California,  et  al., 

Respondent-Appellee . 


No.  21132 


BRIEF  OF  APPELLEE 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  petition  for  a  writ  of  habeas 
corpus  was  conferred  by  Title  28,  United  States  Code  sections 
2241,  2242  and  2243.   The  jurisdiction  of  this  Court  is 
conferred  by  Title  28,  United  States  Code  section  2253,  which 
makes  a  final  order  in  a  habeas  corpus  proceeding  reviewable 
in  the  Court  of  Appeals  when  a  certificate  of  probable  cause 
has  issued. 

STATEMENT  OF  THE  CASE 
A,   Proceedings  in  the  state  courts. 

Appellant,  Albert  Barbosa,  was  convicted  of  violatii 
section  11501  of  the  Health  and  Safety  Code,  to  wit:   trans- 
portation or  salff  of  a  narcotic  other  than  marijuana,  after 
a  trial  by  jury  during  which  be   was  represented  by  the  public 

1. 


1  defender;  on  May  24,  1962,  he  was  sentenced  to  state  prison 

2  for  the  term  of  ten  years  to  life  (CT  2-8).- 

3  Appellant  did  not  appeal  the  conviction  (CT  2) . 

4  However,  petitions  for  habeas  corpus  were  filed  in  the 

5  Superior  Courts  of  Los  Angeles  County,  in  the  Superior  Court 

6  of  Marin  County,  and  in  the  Supreme  Court  of  the  State  of 

7  California  (CT  5) .  .  The  petition  for  writ  of  habeas  corpus 

8  in  the  Los  Angeles  County  Superior  Court  was  denied,  according 

9  to  petitioner,  because  it  was  not  properly  prepared,  and  the 

10  petitions  in  the  Marin  County  Superior  Court  and  the  Supreme 

11  Court  of  California  were  denied  on  June  25,  1965,  and  October 

12  1965  respectively  (CT  6) .   Substantially  the  same  factual  and 

13  legal  issues  presented  to  the  District  Court  were  raised  in 

14  those  petitions  (CT  6) . 

15  B.   Proceedings  in  the  federal  courts. 

16  On  December  21,  1965,  appellant  filed  an  applicatior 

17  for  a  writ  of  habeas  corpus  in  the  United  States  District  Coui 

18  for  the  Northern  District  of  California,  Southern  Division 

19  (CT  1-30).   On  December  20,  1965,  the  District  Court  denied 

20  the  petition  on  the  grounds  that  appellant  had  not  recited 

21  any  facts  in  support  of  his  "bare  allegation"  that  he  was 

22  inadequately  represented  by  counsel,  and  that  the  prior 

23  offense  for  which  petitioner  was  placed  on  probation  for  five 

24  — -^ 

25  *   As  hereinafter  used,  "CT"  refers  to  the  transcript  of 
record  filed  in  this  CourL,  constituting  the  United  States 

26  District  Court  Clerk's  record  on   appeal. 

2. 


1  years,  conditional  upon  his  serving  one  year  in  the  county 

2  jail,  was  nonetheless  a  felony  under  California  Penal  Code 

3  section  17  (CT  30-31) . 

4  The  same  arguments,  i.e.,  inadequate  representation 

5  of  counsel  and  improper  use  of  a  prior  conviction  in  sentencin 
Q    appellant,  were  again  presented  to  the  District  Court  in  a 

7  petition  for  rehearing  (CT  32-48) .   The  court  treated  the 

8  petition  for  rehearing  as  a  new  petition  for  habeas  corpus 

9  and,  after  exhaustive  analysis,  again  rejected  the  contentions 
10  raised  by  appellant  (CT  49-52)  .   Hovzever,  the  court  did  grant 
12,   appellant's  motion  for  leave  to  appeal  its  order  dismissing 

12  the  petition  for  habeas  corpus  and  permitted  him  to  proceed 
23  in  forma  pauperis,  pursuant  to  Title  28,  United  States  Code 
3^4  section  1915  (CT  64). 

15  SUMMARY  OF  APPELLEE'S  ARGUMB:NT 

1Q  Appellant's  attack  upon  the  use  of  his  prior 

j^y  narcotics  conviction  to  increase  his  present  term  is  not 
2g  supported  by  the  law. 
19  ARGUMENT 

2Q  In  his  appeal  from  the  District  Court's  denial  of 

p^  his  petition  for  a  writ  of  habeas  corpus,  appellant  again 
pp  asserts  that  he  was  improperly  sentenced  as  having  suffered 
2„  a  prior  felony  conviction  since  his  first  narcotics  conviction 
2^  resulted  in  a  county  jail  sentence  (AOB  3-4).   Appellant 
pp.  argues  that  to  use  his  prior  narcotics  convicLion  to  increase 
Pg  his  subsequent  narcotics  conviction  is  an  ex  post  facto 

3. 


]_  ap)plication  of  the  law,  cruel  and  unusual  punishment,  and 

2  a  denial  of  due  process  and  equal  protection  of  the  law 

3  (AOB  2-9) .   None  of  these  arguments  is  supported  by  the  law. 
^  It  has  been  uniformly  held  that  statutes  that 

g  provide  for  an  increased  penalty  for  subsequent  offenses  do 
g  not  result  in  double  jeopardy  or  cruel  or  unusual  punishment. 
7  Beland  v.  United  States,  128  F.2d  795,  797  (5th  Cir.  1942); 
f^   People  V.  MacDaniels,  165  Cal.App.2d  283,  286  (1958).   Nor 
g  do  such  statutes  violate  the  due  process  or  equal  protection 
2_Q  provisions  of  either  the  federal  or  state  constitutions. 
11  li-  at  286;  People  v.  Dutton,  9  Cal.2d  505,  507  (1937);  In  re 
■^2   Rosencrantz,  205  Cal.  534,  537-40  (1928).   Neither  is  the 
23  use  of  a  prior  narcotics  conviction  to  increase  a  subsequent 
Q_^  narcotics  sentence  an  ex  post  facto  application  of  the  law. 
■|_5  Statutes  imposing  aggravated  penalties  upon  persons  who  have 
2^Q   been  previously  convicted  of  crime  have  long  been  recognized 
2^y  in  this  country  and  in  England;  by  such  statutes  habitual 
ng  criminals  are  not  punished  for  their  earlier  offense,  "but 
2^g   the  repetition  of  criminal  conduct  ,  .  .  justifies  heavier 
2Q  penalties  when  they  are  again  committed."   Graham  v.  West 

Virginia,  224  U.S.  616,  623  (1912);  Beland  v.  United  States, 
22  128  F.2d  795,  797  (5th  Cir.  1942),  cert,  denied  317  U.S.  676, 
_,  rehearing  denied  317  U.S.  710. 

It  is  unquestionably  clear  that  the  Legislature 
has  determined  that  prior  narc;:L-.ics  offenders  should  be 
^_.  punished  more  severely  than  first  offenders  (e.g.,  Health 

4. 


1  and  Safety  Code  §§  11500,  11501,  11502,  11530,  11531,  11532, 

2  11540,  11557,  11715.6),  and  the  constitutionality  of  punishing 

3  recidivists  more  severely  than  first  offenders  has  long  been 

4  established.   Graham  v.  West  Virginia,  supra ;  McDonald  v. 

5  Massachusetts,  180  U.S.  311  (1901);  Sherman  v.  United  States, 

6  241  F.2d  329,  335-36  (9th  Cir.  1957),  cert,  denied  354  U.S. 

"^  711;  People  v.  d  A  Philippo,  220  Cal .  620  (1934),  cert,  denied 

8  293  U.S.  614;  People  v.  Hainline,  219  Cal.  532  (1933); 

9  People  V.  Stanley,  47  Cal.  113  (1873);  Ex  parte  Gutierrez, 

10  45  Cal.  429  (1873).   Hence,  appellant's  allegations  that  he 

11  is  being  placed  twice  in  jeopardy  by  sentencing  him  as  a 

12  recidivist,  that  such  sentence  is  an  ex  post  facto  application 

13  of  the  law,  cruel  and  unusual  punishm.ent,  and  a  denial  of 

14  due  process  and  equal  protection  of  the  laws,  must  be  rejected 

15  as  sham,  frivolous  and  devoid  of  merit. 

16  CONCLUSION 

17  For  the  reasons  stated,  it  is  respectfully  submitted 

18  that  the  order  of  the  District  Court  denying  appellant's  petit: 

19  for  v/rit  of  habeas  corpus  be  affirmed. 

20  Dated:   September  29,  1966. 

21  THOMAS  C.  LYNCH,  Attorney  General 

of  the  State  of  California 

22 

ROBERT  R„  GRANUCCI, 
23  Deputy  Attorney  General 

24 

25  HORACE  WHEATLEY , 

Deputy  Attorney  General 

26 

Attorneys  for  Respondent-Appellee 
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THEREFORE,  NOT  BE  ENTITLED  TO 
IMMEDIATE  RELEASE  EVEN  WERE  A  WRIT 
OF  HABEAS  CORPUS  TO  ISSUE.  7 


CONCLUSION  8 

CERTIFICATE  OF  COUNSEL 
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United  States  ex  rel.  Pavloc  v.  Chairman  of 
Board  of  Parole,  bl  F.Supp.  592  (W.D.Pa. 
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section  2254 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


VIRGIL  LEE  SMITH, 

Petitioner-Appellant  J 

vs.  )      No.  21133 

LAWRENCE  E.  WILSON,  Warden, 
California  State  Prison, 
Tamal,  California, 

Respondent-Appellee . 


APPELLEE'S  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  petition  for  a  writ  of 
habeas  corpus  was  conferred  by  Title  28,  United  States 
Code  section  224l.   The  jurisdiction  of  this  Court  is 
conferred  by  Title  28,  United  States  Code  section  2253, 
which  makes  a  final  order  in  a  habeas  corpus  proceeding 
reviewable  in  the  Court  of  Appeals  when,  as  in  this  case, 
a  certificate  of  probable  cause  has  issued. 

STATEMENT  OF  THE  CASE 

This  brief  represents  the  initial  appearance 
of  the  California  Attorney  General,  on   behalf  of  appellee 

1. 


and  respondent  Lawrence  E.  Wilson,  in  this  matter.   Appellee 
filed  no  pleadings  in  the  court  below. 

On  February  2^■ ,    1953^  appellant  was  convicted  in 
the  Superior  Court  for  the  City  and  County  of  San  Francisco 
of  violation  of  California  Penal  Code  section  211  (second 
degree  robbery)  and  was  sentenced  to  the  state  prison  for 
the  term  prescribed  by  law  (one  year  to  life.  Pen.  Code 
§§  213:,  671).   This  conviction  followed  appellant's  plea 
of  not  guilty  and  trial  by  the  court  sitting  without  a 
jury  during  which  he  was  represented  by  the  public  defender. 
A  certified  copy  of  this  judgment  and  order  of  commitment 

1/ 

is  annexed  hereto  in  the  Appendix  and  is  "EXHIBIT  A." 

On  October  21,  1957^  appellant  was  convicted  in 
the  Superior  Court  for  the  County  of  San  Joaquin  of  viola- 
tion of  California  Penal  Code  section  211  and  sentenced 
to  the  state  prison  for  the  term  prescribed  by  law,  the 
sentence  to  run  consecutive  to  any  other  incompleted  sen- 
tences.  This  conviction  followed  appellant's  plea  of 
guilty,  at  the  time  of  entry  of  which,  he  was  represented 


1.   Exhibit  A,  together  with  the  other  exhibits  in 
Appellee's  Appendix  serve  to  explain  matters  which  relate 
to  appellant's  present  claim  for  relief.   The  Court  of 
Appeals  may  take  notice  of  these  records  of  proceedings  in 
the  state  and  federal  courts  which  relate  to  appellant's 
claim  for  relief.   See,  Lambert  v.  Conrad,  308  F.2d  571 
(9th  Cir.  1962);  St.  Paul  Fire  and  Marine  Insurance  Company 
V.  Cunningham,  257  F.2d  731,  732  (9th  Cir.  195^);  United 
States  ex  rel.  Pavloc  v.  Chairman  of  Board  of  Parole,  bl 
F.Supp.  592,  593  (W.D.Pa.  194b),  af f ' d  on  opinion  below,  175 
F.2d  780  (3rd  Cir.  1949)  (cited  with  approval  in  Stiltner  v. 
Rhay,  322  F.2d  3l4,  316  n.  6  (9th  Cir.  1963). 

2. 


by  the  public  defender.   A  certified  copy  of  this  judgment 
and  order  of  commitment  is  annexed  hereto  in  the  Appendix 
and  is  "EXHIBIT  B." 

On  December  3^  1963j5  appellant  was  convicted  in 
the  Superior  Court  for  the  City  and  County  of  San  Francisco 
of  violation  of  California  Penal  Code  section  211  and  sen- 
tenced to  the  state  prison  for  the  term  prescribed  by  law, 
the  sentence  to  run  concurrently  with  any  prior  incompleted 
sentences.   This  conviction  followed  appellant's  plea  of 
guilty  at  which  time  he  appeared  without  counsel.   A  certi- 
fied copy  of  this  judgment  and  order  of  commitment  is 

3/ 

annexed  hereto  in  the  Appendix  and  is  "EXHIBIT  C." 

On  July  23 J,  1964,  appellant's  application  for 
habeas  corpus,  which  attacked  the  validity  of  his  19^3 
conviction  and  present  custody  thereunder,  was  summarily 
denied  by  the  Marin  County  Superior  Court  ( CT  10). 

On  August  12,  1964,  appellant's  application 
for  habeas  corpus,  which  attacked  the  1963  conviction,  was 
denied  by  the  United  States  District  Court  for  the  Northern 
District  of  California,  Misc.  No.  IO38,  because  appellant 
had  failed  to  exhaust  his  then  available  state  remedies. 
A  copy  of  the  District  Court's  order  in  this  matter  is 

2,  See  Footnote  1,  supra. 

3.  See  Footnote  1,  supra. 


3. 


V 

annexed  hereto  in  the  Appendix  and  is  "EXHIBIT  D." 

On  October  28 ;,  1964,  appellant's  application  for 
habeas  corpus  which  also  attacked  his  I963  conviction,  was 
denied  by  the  California  Supreme  Court,  Crim.  No.  8188, 
(CT  10).   A  copy  of  this  petition  to  the  California  Supreme 
Court  is  annexed  hereto  in  the  Appendix  and  is  "EXHIBIT 

5/ 

E."    This  petition  does  not  challenge  the  validity  of 

the  1963  conviction  on  the  grounds  that  appellant  was  denied 

the  right  to  counsel  at  trial. 

On  December  29,    1964,  appellant's  petition  for 
habeas  corpus,  attacking  his  I963  conviction,  was  denied 
by  the  United  States  District  Court  for  the  Northern  District 
of  California,  Misc.  No.  IO99  ( CT  10). 

On  July  29,  1965,  the  United  States  District  Court 
for  the  Northern  District  of  California  denied  appellant's 
petition  for  habeas  corpus  which  also  attacked  his  I963 
conviction  (CT  23).   The  petition  attacked  that  conviction 
on  the  grounds  that  appellant  was  denied  counsel  during 
trial  (CT  5-6) .   The  District  Court  denied  the  petition 
because  the  grounds  set  forth,  therein  were  also  set  forth 
in  the  petition  which  was  denied  on  December  29^  1964,  by 

4.  See  Footnote  1,  supra. 

5.  See  Footnote  1,  supra.   The  Court  of  Appeals  may 
take  notice  of  this  prior  state  court  petition.   Murry 

V.  Louisiana,  34?  F . 2d  825  (5th  Cir.  I965) • 

4. 


the  same  court.   The  District  Court  cited  Title  28^  United 
States  Code  section  2244  (CT  23). 

Appellant's  application  to  the  District  Court 
for  a  certificate  of  probable  cause  to  appeal  was  denied 
on  December  1^  19^5-   The  District  Court  denied  this  appli- 
cation because  appellant's  record  indicated  that  he  had 
been  convicted  of  second  degree  robbery  in  1953  and  again 
in  1957  and  appellant  failed  to  show  that  sentences  on 
these  prior  convictions  had  expired.   The  District  Court's 
ruling  was  expressly  based  on  McNally  v.  Hill^  293  U.S. 
131  (193^)  (CT  30). 

After  rehearing^  a  certificate  of  probable  cause 
to  appeal^  and  leave  to  appeal  in  forma  pauperis  were 
granted  by  the  District  Court  on  May  17,  1966  (CT  43). 

SUMMARY  OF  APPELLEE'S  ARGUMENT 

I.   Appellant  has  failed  to  exhaust  his  presently 
available  state  remedies  because  his  petition  to  the 
California  Supreme  Court,  which  attacked  the  1963  convic- 
tion, failed  to  raise  the  contention  that  he  was  denied 
counsel  at  trial. 

II.   Appellant  is  in  custody  under  each  of 
his  three  convictions  and  would,  therefore,  not  be 
entitled  to  immediate  release  even  were  a  writ  of  habeas 
corpus  to  issue. 


5. 


ARGUMENT 


APPELLANT  HAS  FAILED  TO  EXHAUST  HIS 
PRESENTLY  AVAILABLE  STATE  REMEDIES 
BECAUSE  HIS  PETITION  TO  THE  CALIFORNIA 
SUPREME  COURT,  WHICH  ATTACKED  THE  I963 
CONVICTION,  FAILED  TO  RAISE  THE  CONTEN- 
TION THAT  HE  WAS  DENIED  COUNSEL  AT  TRIAL 


After  the  United  States  District  Court  for  the 
Northern  District  of  California  denied  appellant's  petition 
for  habeas  corpus  on  August  12,  1964,  for  failure  to  exhaust 
state  remedies  (EXHIBIT  D),  appellant  petitioned  the 

California  Supreme  Court  for  habeas  corpus.   A  copy  of  this 

6/ 

petition  is  annexed  hereto  and  is  "EXHIBIT  E." 

This  petition  does  not  challenge  appellant's  I963 
conviction  on  the  basis  of  denial  of  the  right  to  counsel 
at  trial.   Moreover,  in  his  present  petition  appellant 
stated  that  no  appeal  was  taken  from  the  19^3  conviction 
(CT  2),  and  did  not  indicate  having  made  any  petition  for 
habeas  corpus  to  the  California  Supreme  Court  other  than 
the  petition  in  Crim.  No.  8188  discussed  above. 

This  being  so,  denial  by  the  District  Court  of 
his  present  petition  was  proper  because  appellant  has 
failed  to  give  the  California  state  courts  an  opportunity 


6.  The  Court  of  Appeals  may  notice  this  prior  peti- 
tion to  a  state  court.  See,  Footnote  1,  supra;  Murray  v 
Louisiana,  34?  F.2d  825,  827  (5th  Cir.  I965 j . 
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to  rule  on  his  contention  that  he  was  denied  counsel  at 

7/ 
trial.    28  U.S.C.  §  2254;  Rose  v.  Dickson,  327  F.2d  27, 

(9th  Cir.  1964) . 

II 

APPELLANT  IS  IN  CUSTODY  UNDER  EACH 
OF  HIS  THREE  CONVICTIONS  AND  WOULD, 
THEREFORE,  NOT  BE  ENTITLED  TO 
IMMEDIATE  RELEASE  EVEN  WERE  A  WRIT 
OF  HABEAS  CORPUS  TO  ISSUE. 

Appellant's  record  shows  that  on  three  separate 
occasions  he  was  convicted  "by  the  California  courts  of 
second  degree  robbery  (EXHIBITS  A,  B,  C).   Because  appel- 
lant has  failed  to  show  or  claim  that  he  has  completed 
his  imprisonment  under  his  unchallenged  convictions  of  1953 

and  1957jj  the  District  Court's  denial  of  his  petition  for 

8/ 

habeas  corpus  was  proper.    King  v.  California,  35^  F.2d 

950  (9th  Cir.  1966);  Collins  v.  Klinger,  353  F . 2d  731 
(9th  Cir.  1965).   Appellant's  record  indicates  that  he 
is  presently  serving  a  life  sentence  under  each  of  his 
three  convictions.   A  copy  of  appellant's  sentence  data 


7.  The  Court  of  Appeals  may  review  appellant's  com- 
pliance with  Title  28,  United  States  Code  section  2254  even 
if  the  District  Court  did  not  consider  the  point  because 
whether  that  section  has  been  satisfied  is  a  question  of 
law  and  not  one  of  fact.   Rose  v.  Dickson,  327  F.2d  27:,  28 
(9th  Cir.  1964) . 

8.  The  Court  of  Appeals  may  consider  this  point 
even  though  the  District  Court  did  not  consider  it  as  such 
when  it  denied  appellant's  petition.   See  Wells  v.  People 
of  State  of  California,  352  F.2d  439  (9th  Cir.  196577"^ 


7. 
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is  affixed  hereto  in  the  Appendix  and  is  "EXHIBIT  F." 

Therefore^  even  were  appellant  to  successfully  attack  his 
1963  conviction  and  sentence  and  a  writ  of  habeas  corpus  to 
issue,  he  would  not  be  entitled  to  immediate  release  because 
he  would  remain  in  custody  under  his  prior  two  convictions. 

Under  these  circumstances,  appellant  is  not 
entitled  to  a  writ  of  habeas  corpus  and  the  District  Court's 
denial  of  the  writ  was  proper.   McNally  v.  Hill,  293  U.S. 
131  (1934). 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully 
submitted  that  the  order  of  the  District  Court  denying 
the  petition  for  writ  of  habeas  corpus  should  be  affirmed. 

DATED:   September  21,  1966 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Depu/ty  Attorney  General 


KARL  S.  MAYER 

Deputy  Attorney  General 

Attorneys  for  Appellee. 


9.   The  Court  of  Appeals  may  notice  this  record  of 
actions  of  the  California  Adult  Authority.   See  Footnote  1, 
supra,  especially  United  States  ex  rel.  Pavloc  v.  Chairman 
of  Board  of  Parole,  «1  F.Supp.  392,  593  (W.D.Pa.  194a j, 
aff 'd  on  opinion  below,  175  F.2d  78O  (3rd  Cir.  19^9) 
(cited  with  approval  in  Stiltner  v.  Rhay,  322  F.2d  3l4,  316 
n.  6  (9th  Cir.  1963)) . 


CERTIFICATE  OF  COUNSEL 

I  certify  that  in  connection  with  the 
preparation  of  this  brief^  I  have  examined  Rules  l8 
and  19  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  that  in  my  opinion  this  brief  is  in 
full  compliance  with  these  rules. 

DATED:   San  Francisco^  California 
September  21^  I966 


«^A^ 


KARL  S.  MAYER 

Deputy  Attorney  General 

of  the  State  of  California 


APPENDIX 


DEPT.  NO. Tw«IT«        case  NO      k620i2 


H       r;  7^        In  the  Superior  Court  of  the  State  of  California 

. i.^.'.-i<.   - 

IN  AND  FOR  THE  City   AOl    COUNTY  OF. J^*?*  Ii**««i»««» 


ABSTRACT  OF  JUDGMENT 
(Giinniitinent  to  State  Prison  as  provided  by  Penal  G)de  Section  1213.3) 


The  People  of  the  State  of  California, 


VIRQIL  Lt.^  Statu, 


Defendant. 


Hon    E*.  A  •-  van  4er.  Z««L..  . 

oltpn  C«Law2«M 


Joseph  l^  M^RMi^rAf  Aast* 


This  certifies  that  on  the    ^i|th    ^*y  ol  ..fBbtMJUTJf.^  19  .33     judgment  of  conviction  of  the  above-named  defendant 
was  entered  as  follows: 

In  Case  No. .       W202 Count  No he  was  conviaed  by COUTfe;  ob  his  plea  of 

(Caut  w  J*ir) 

*'. (guilty,  not  guilty,  former  conviaion  or  acquittal,  once  in  jeopardy, 

not  guilty  by  reason  of  insanity);  of  the  crime  of.  TflPm".*  . JfeOVl* I. RQBB^HY,.  SaOJiP.    (,2l*dl  DBOR^ 


in  violation  of  ii^TJOU ZIX QF.   Pfc.ftAi  C.QD£| 

(»f<in»:<  w  Ccxli  Of  Siiiuia.  ii>cla<liii|  S«<ira  tnd  S«k.i«li<»)| 

with  prior  conviitions  charged  and  proved  or  admitted  as  follows; 


DATE 


COUNTY  AND  STATE 


CRIME 


DISPOSITION 


.  .i'v!?'^""*   INSTRJM£I«T   19  A 
•l-CT    CCPV    or    THE   ORfntljAr 
•-  ...   FM.E  IN   THIS  OFFICE 


I.     E.  WL-OM.   WM.DEN 
<    ■•-tlFOl.  TATE.PRISOK 

'.rf.A.MU|.      .ftN 


<.i  .".  ij.  se/..i  t 


-■'hpioFFicr^ 


Defcnclant  .  ^^ ..  ."^P^ charged   and  admitted  being,  or  w;is  found  to  h^ve  been  armed  with  a  deadly  weapon  at  the  time 

(»■•)   •>   (.11   aoi) 

of  commts.<iion  of  the  offense,  or  a  concealed  deadly  weapon  at  the  time  of  his  arrest  within  the  meaning  of  Penal  Code  Sec- 
tions %9c  and  3024. 


EXHIBIT  A 


Defendant 


Section  6-11  of  ihe  Pen.il  Code;  and  the.  defendant 
of  that  Section. 


adjudged   a   habitual   criminal'  within  the  meaning  of  Sub-divbipn g| 

(•)  ••  <k> 

a  habitual  ctiminal  in  accordance  with  Sub-division  (c) 


IT  IS  THFRtFORE  ORDERED.  ADJUDGED  AND  DECREED  that  the  said  defendant  be  punished  by  imprison 
ment  la,Ui£  Sr.itc  rV'Son  of  the  State  of  California  for  the  term  provided  by  law,  and  that  he  be  remanded  to  the  Sheriff 
of  the''l*y  ****      Count)   of      SaD  FranOlBCO  and  by  him  delivered  to  the  Director  of  Corrections  of  the 

State  of  California  at  the  place  hereinafter  designated. 

It  is  ordered  that  senieiKes  shall  be  served  in  respect  to  one  afx)ther  as  follows 


(Not*  vkM^'   c««c«rr«i»l   et   CASMCtalivt 


and  in  respect  to  any  prior  incompleted  sentence  (s)  as  follows: 

<Notr    wh«thflf    concurrtnl    or    conncttiivt    M    Ig    cM    ificwnpUlt    wnfvncM    fro*    •th«r    jttrifrflcliMM) I 


To  the  Sheriff  of  the      Cltyf    lOl  County  of    .  S#fl  Fr|W10if9Q         and  to  the  Ditectot  of  Corrections: 

Pursuant  to  the  aforesaid  judgment,  this  i<  to  command  vou,  ^%^ff^^^hf^'ff'  '"/^^'j^tV'/^^^^I^'"*'''**'  defendant  into  the 
custody  of  the  Director  of  Corrections  at SAM QUEBTIM,       CALIFURIIA 

•I  your  earliest  convenience. 


Witness  my  hand  and  seal  of  said  court 


this 


aiith 


..day  of. 


PKBRUABX,        1953 
■     MONOAM 


..Oetk 
Deputy 


^MdW'«*'""i„.,o,     S«"  Fr«..l«<.> 


I  do  hereby  certify  the  foregoing  to  be  a  true  and  correct  abstraa  of  the  judgment  duly  nude 
and  entered  on  the  minutes  of  the  Superior  Court  in  the  above  entided  action  as  provided  by  Penal 


Code  Section  1213.                                                              PLtM 
Attest  my  hand  and  seal  of  the  said  Superior  Court  this day  of  . 


MAOTm     WMaAl 

County  Clfrk  and  Es-oUlcio  Clerk  of  the  SutMn.jr  Court  of  tn*  Stat*  o<  CalUomia  In  and  lor  th« 

City  and  Oan  Francisco 

County  o«Ts 

/     -  '  '  -^  ■  ■ ''.'  :  •  '  -..- 

City  and 

Judge  ot  the  Superior  Court  of  the  BUU  ot  Calllornla,    In   and   for  t)M County  el 

San  Franoiaoo 


h«  Honorable 


NOTt:     If  probatioa  «••  (raatad  la  lar  •mnact  o(  vliich  ■bun 

•  Minuit  eidtr   ironoc  lk«   fici   tnd   impotiBf  Mn(«ncfl  of  ordctia 


•f  jiiJtni«Bt  (■  cvrtilUd,  aiucfc 
i«ip«od«d  •toi«DCfl  into  •ri«c1. 


314. 
/ 


£JiTfaH£D-  FcfflUAHl  24tli,19:;3,  .ilDlUrt.  flOOK,   DBPT.M0.12,   VOL.ldO,   PAGa 


.  ,>  -■  I.  ■  '  1 

DEPT.  No 1  CASE  NO    l^W^S 


In  the  Superior  Court  of  the  State  of  CaHfornia 

IN  AND  FOR  THE  COUNTY  OF  5anJo?quin 


ABSTRACT  OF  JUDGMENT 
(Commitmcni  to  St»t«  Prison  as  provided  by  Penal  Code  Section  12155) 


The  People  of  the  State  of  California, 


VJhGIL  sMira, 


Defendant. 


Hon P.... a,  'VyrfNE. 

(Ja4|«  ot   SartriM   Cmri) 


Wini.aiii  i'"'. .  Roberts. 

Deputy  (i><"H«t  *norii.j) 

P.ubll  c  De.l'e.nder    . 

(CmuhI     for     Dlttaiaal) 


Thi<  renifici  thai  on  tfaeZI  st    .  day  of Oc^b  er    ^  19  57       judgnient  of  conviakm  of  the  above-named  defendant 

wu  catetcd  as  foUovi: 


Count  No. he  wa»  conviaed  by .  .C.9M.r.V  .;  on  his  plea  of ?.. 

(C««rt    ar    Jury) 


InCaicNo 1314.85 

".G.liSH.ty (guilty,  not  guilty,  former  convirtton  or  acquittal,  once  in  )eopatdy, 

MtgxiUtybyrcaionof  insanity);  of  the  crime  of        RoJbbery    Of    the    S©COnd    Degree,     »    FeXOOy 


(tolfaallM  >f  triaM  •»<  ^r«,  l(  lar.  I»eta4la|  fact  ikat  It  cMMilalM  •  mnmi  —  aatinil  it  caaalcriaa  a(  raaa 
a'HaM  It  ikal  aftacii  iW  maao  w^  If  a»*ri  Santa*  laf  af  ihl  ^Mal  Ca4a  vlmlnr  «ktHa  aafftraJ  kWllr  liira) 

ia  Tfolation  of.  Section  211  of  the  .Penal    code  Of    tie   Stave  of  C.allf orni.a 

Irafaraaca   la  CaJt   ar   Stalata.   im€lmdlm$   Sicliaa   aa4  S«W-iacliaa)t 

with  prior  conviction*  charged  aitd  proved  or  admlned  as  follows: 


DATE 


THE  WITHIN  IN8 
CORRECT  C&PV  OF 
ON  FILE  IN  THIS  t>\ 
ATTEST: 

L.   E.  WIL«^'    N 

CALIPOF'    1\        T 
AT  bAN  Q.--  ^  .1 


/i;.. 


COUNTY  AND  STATE 


BUMENT  18  A 
»f  CRIOINAL, 
ic; 


/)       , 


RtCC  HDS  Of  HCtB 


CRIME 


DISPOSITION 


(APriX  BEAL> 
Defendant .W.8.9...nPt charged  and  admitted  being,  or  was  found  to  have  been  armed  with  a  deadly  weapon  at  the  time 

f«aa)    aa    fvM    aal) 

of  commisiion  of  the  offense,  ot  a  concealed  deadly  weapon  at  the  time  of  his  arteit  within  the  meaning  of  Penal  Code  Sec- 
tions 969c  and  3024.  ' 


EXHIBIT  B 


Defendant: 


Section  6M  of  the  Penal  Code;  and  the  defendant 
•of  'that  Section. 


adjudged  a  habitual  criminal  within  the  meaning  of  Sub-division 


(al    oc    (k) 

,1  habitual  ctiminil  in  accordance  with  Sub-division  (c^ 


IT  IS  THF.REFORF.  ORDERED.  ADJUIXJED  AND  DtCREEn  that  the  said  defendant  be  punished  by  imprison 
ment  in  the  State  Prison  of  the  State  of  California  for  the  term  nrovidrd  by  law,  and'  that  he  be  remanded,  to  the  Sheriff 
of  rf.t  County  of         San    Joaquln  and  bv  him  delivered  to  the  Director  of  Corrections  of  the 

State  of  California  at  the  place  hereinafter  designated. 

ft  is  ordered  that  senteiKes  shall  be  served  in  respect  to  one  another  as  follows  


and  in  respect  to  any  prior  incompleted  sentence  (s)  as  follows 

(Hon    wlitthcT    eoniuUMt    9'    •(Miu««tiv«    ■#    It    i1 

0     Sentence  herein  pronounced   is   i 
unejcpired  9en.t,enc.e^o.  }rii;iX<?ti^  be  subject. 


>U    IncDmplxc   mttncii    (roir.    oiktr    iurlldictioM)  i 

0      Sentence  herein  pronounced   is    to  run  consecutively   with  any 


To  the  Sheriff  of  the County  of.     San    Joaquin 


and  to  the  Director  of  Corrections; 


Pursuant'  to  the  aforesaid  judgment,  thw  is  to  command  you,  the  said  Sheriff,  to  deliver  the  above-named  defendant  into  the 

custcdyof  the  Director  of  Corrections  at  tht.Cfiiifprni  a  Medical   Facility   at  Vacavllle,  

yy Tfliff ^^»}iMr/r^tn^ft^fMtm   Stace  of  California,    at  your  earliest  convenience* 


SEAL 


aerie 
Deputy 


Witness  my  hand  and  sea!  of  said  court 

this        21st  day  of.       October,  1957  

R.    E.    GRAHAM 

State  of  California.  "■ 

' -  County  of  .San'  Joaquln 

1  do  hereby  certify  tiie  foregoing  to  be  a  true  and  correct  abstract  of  the  judgment  duly  made 
-J  and  entered  on  the  minuter  of  the  Superior  Court  in  the  above  entitled  action  as  provided  by  Penal 
Code  Seaion    1215. 
Attest  my  hand  and  feal  of  the  said  Sup(irior  Courr  this  21st     day  of    October  19  57 

,  .Deputy 

ia  In  and  tor  the 


R.E.. GRAHAM,    Cl-^;   By:!_ 

County    Clerk    and    Exj*fficra\Cle  i  k  o(  the  Superior  Court  of  the  SUte  of  i 

'of  Sai)^Joaquin 


vca^tr^^-^^- 


rhr  Honorable: 

Judge   of    the   Superior    \fi\xT\   of  the  Slate  of  Callfomle.  In  and  for  the. 

San   Joaquin 

NOTE)   If  probailoa  vat  %tinf^  In  anr  Knttncc   of  which  abdraci  of  judfinMt  it  rtrcifiad,  aitach 
■  tninutr  orJtr   rtcilin|  tb«  fact   and   impo1i^f   Mnitnc*  or  i>rdfrin|   ■  tuipcndid  atnianct  into  afftcf. 


THE  ANNtXGD  INSTRUMENT  IS  ,,^_,,     MFnrrA       " 

A  (ORRECr  COPY  OF  THE  OR-  ~  '     '^t.DICAi  ..  .^  ^ 

K5INAL  ON  FILE  IN  MY  OFFICE.  M  C  ;  L I W  . ' '       '^       ^  ^^ 

®''^''^'^  ^^C     6      2   31, 71-63  nro       _.,.. 

OFC  j~  1963  ^^'^'^^Jct  CLNTtR  ^••'^'-TLN  Mc.:,'Cy^jv',\:„.; 

MABTIN  MONttAN,  COUNTY  CLWKOI' SAN  _^  *»9^  " -1-4.41. /  W^l  T  W  U    K_ 

,HANCiiCO  *>'o^„tx°fric.o  CLW^  OJ      DEPT.  Na ** CASE  No.  .•»?.?• •»•  ^t^•Z;H.nJ;,^<H^^ 

TMC  90PMI0R  COU«T  Of  THB  ■'*••  ri  ^    /     »»» 

CAUrCWNIA.   IN  AND  I'OH  IMt  CJTV  AHD  .,  ^, . 

■ri.^^.?,;     '1.—  -^^fSw- 

In  the  Superior  Court  of  the  State  of  California     (^^^fMn^ 

IN  AND  FOR  THE    .    ^f  ?   *...  COUNTY  OF  **1.  I***"#A»** 


!» 


ABSTRACT  OF  JUDGMENT 
(Cominitmenc  to  State  Prison  as  provided  by  Peiul  Code  Section  121).)) 


The  People  of  the  State  of  California, 


f  UOIL  UB  BIIX11» 


Defendant. 


Hon.. 


mart  #•  iMkidrtli 

(Jud(«  of  8up«r1er  Courl) 

*••*  •  (Dlitrlet    AUonM7l 

(Counwl   for  D«feadant) 


This  certifies  that  on  the  .      day  of 

was  entered  as  follows: 

«tafi 


*•..:..  19 « 


In  Case  No. 


Count  No. 


not  guilty  by  reason  of  insanity ) ;  of  the  ctime  of.. 


judgment  of  conviction  of  the  above-named  defendant 


he  was  convicted  by...^T^T*    ;  on  his  plea  of 

fCourt    or    Juryl 


(guilty,  not  guilty,  former  conviction  or  acquital,  once  in  jeopardy, 

ftlMcri  %*««i«i  ■•^««ry»  wmrnA  A9ge—, 


fdaslgnatlon  of  crime  and  deftrce.  If  any.  Including  the  fact  that  It  conttltutM  a   second   or  eubaequent  conviction  of  same  offeoat 
If  that  affectf   the  sentence  and   If  under   Section   309  of     the   Penal   Code   whether   victim    auffercd   bodily    barm) 


in  violarion  of. 


with  prior  convictions  charged  and 


It  affects   the  sentence  and   If  under   Section   301 

•«•«!•«  811  Paaal  0«il«, 

r  Statu 

j^giifUm  iiMlMat  m%  «iM  af  plaa, 


(reference   to  Code   nr  Statute.   Including   Section   and   Bub-Sectlon) : 


DATE 

COUNTY  AND  STATE 

CRIME 

DISPOSITION 

«a«  ••%  aiaaaaiii]|iaaKi»»nnat,     .  ,..,,. 

Defendant charged  and  admitted  being,  or  w.is  found  to  have  been  armed  with  a  deadly  weapon  at  the  time 

(w*t)    or    (wtta    not) 

of  commission  of  (he  offense,  or  a  concealed  deadly  weapon  ar  the  time  of  his  arrest  within  the  meaning  of  Penal  Code  Sections 

THE  WITHIN    INSTRUMENT   IS   A     ' 

«>rS9r  and  W24    correct  cc  fy  o,-  the  original 

ON    FILE   IN   TI'IS   OFFICE. 
ATTEST: 

L.    E,    VV'l  -■>    '.   \V  _,  DEN 


AT        ....   «,J_^I^         J. 


OK-ie     (M4MI 


EXHIBIT  C 


tAFFI-r    SEAl.) 


I>cfend»nt  ""•   UU%     adjudged  a  habitual  criminal  within  the  meaning  of  Sub-division <rf 

iwaal    or    (WM    not)  '  '  ""  (at    or    (b) 

Section  (>4A  of  the  IVnal  (\x\e.  and  the  defendant    i  habitual  criminal  in  accordance  with  Sub-division  (c) 

(III    or    (U  noil 
of  thai  Section 

IT  IS  THdPFFOKi:  ORDERED,  ADJUDCIED  AND  DECK  1-1  O  that  the  said  defendant  be  punished  by  imprisoninem 
in  th(^M&WL  lk/'!"n  '>'  fhe  Stat^^if  (^ifornia^  for  the  term  providtil  by  law,  and  that  he  be  remanded  to  the  Sheriff  of 
the  •  County  of      ^^^   * "  *"■  *»»»0»  ^^^  ^^.  ^^^^  delivered  to  the  Director  of  Corrections  of  the  State  of 

California  at  ihr  place  hereinafter  designated. 

It  is  ordered  tint  ■seiucntcs  shali  he  served  in  respect  to  one  another  as  follows: 

tNot«  wh«th«r  cottcnrren*  or  conMcuUv«  ■•  to  ••ch  count) 


and  in  respect  to  any  prior  incompleted  sentence  (s)   as  follows  . 

I  NOTE   whether  cnncurr«nt  or  ronieriitlve  an  to   all    Incomplete   sentence*   (rom   other  jurladlctkmal  t 


%•  nm  dOBMnrMilir* 


command  you.  the  said  Mieritf.   to  delr 


Pursuant  to  ihe  .iforesaid  iiulgnient.  this  Is  to  command  you.  the  said  Sheriff,  to  deliver  the  above-named  defendant   into  the 

custody  of  the  Director  of  Corrections  at 
at  vtxir  eirliest  convenience 


Witness  my  h.ind  and  seal  of  said  court 

t„.s         ^  day  of    D*^"^.     IH3 

MurtU 


aerk 

,;  J.  FITZPATRICK  .; Deputy 

SEA  I                     !^^j^  («.fo'a,a.                  •»  |fkMUiM» 
County  of             ) 
I  do  hctcby  certify  the  foregoing  to  be  a  true  and   correct   abstract   of   the  judgment  duly   made 
and  entered  on  the  minutes  of  the  Superior  Court  in  the  alxivc  entitled  action  as  provided  by  Penal 
Code  Section  121 V                                                                9(4                  D^A^B^^V            CV 
attest  my  hand  and  seal  of  tne  said  Superior  Court  this  day  of        19 

_.  .CouT^  Clerk  and  ExOrfkJo  Clrrlu>'  the  Superior  Co\lrt  ot  Caliromla  In  and  for  the 

County    of  .    . 


The    HofMir»bi€ 

Jurtg?    nf    Ihf    Riip*ri*>i    Coi 

B«n  fraiolsM 

NOTE:     If  probation  wa'.  urnntcd  In    my  iriitence  of  which  abstract  of  (iid«irenl  la  certified,  attach 
a  minuto  order  recltlnd  the  fact  «nd  impoaing  aentence  or  ordering  a  lusiMnded  lentenc*  Into  etfact. 

Bat«r*d  2)«o.  3,  19«3,  vol.  207-pag«  471. 


Kxeoution  m%BfA  until  i>«OMib«r  S,   19«3« 
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DOOKIOT 

AWl-SF 

CIV-SW 


///7; .. 


O/; 


// 


nr  THB  UNITED  STATGi  DISTRICT  COUMT 


'^,^^r 


f^^Avr 


FOR  TUB  trORTHSRM  DISTRICT  OT  CALIFOfSNIA 
SOUTIIERB  Division 
VIRGIL  LES  SMITH. 

>*tltlon«r, 
v», 
tTATB  or  CALIFORNIA,    ttt  id., 
R«iipond«ntk  .;^( 


y\\ji'<>-^  f  o  i  & 


ORDRR  DENVlt^Q  LEA>fg  >i^^  'AlOCErP   IN   FORMA  PAPPBRIg  ^«P  PlUJlMr 

^.la^  insTiiiOis^  FOi\  writ  or  tt^ffiAS  CQRfUa 

r«titipQ«r,  ^vP«^>on«r  o£  th«  Stat*  o£  Cadifomia  aft 
tlM  San  Qu«ntiii  »rison«  s««)ca  to  filtt  in  jCfiJOIkA  pmPlgU  • 
petition  for  writ  of  hab««s  corpus* 

Th«  potition  do«s  not  show  that  patitionar  haa  aadiMistad 
his  r«Mdiaa  in  tha  atata  eourta.     tueh  •  alMwitt^  is  pra- 
rsquiaita  to  hia  petition  to  thia  eourt*     29  O.S.C.  i2ai4« 

It  ia  ordarad  that  laanra  to  procaad  in  taUUk.  BMPJgJl 
b««   Md  tha  uwnm  hareby  ia,  danlad  and  the  petition  for  mrit 
of  habaaa  oorpua  ia  diamisaad«r 

Dated I      Auguat  20r   1964 « 


nm4^  Ai  wa<ak 


Judge 


EXHIBIT  D 


;wr" I ;';.!,  no, 


v'J) 


.•.\' 


\y  ' 


fT;jrn;:ii'55  co-mtf  o;^  7.1. ^  i:J'i^t;^^  (p  tJ'xiiUinu 


OF 

rcu  A  'HUT  CP  iiv:^.:  .'j:  0011x^3$    . 
(v.;>) 


DOCKET 

ADIJ-SF 

CIV-SF 


HR-SF     fJl    'f^f 


ICntored  by  ,./;.  l  v 
Date 


VJnnoi  PDi^  vniiT  CF  n:iii;^,aa  ccr;ru3 


A!^D 


ftJirfn  Km  :^r^'<:f:xais\':\. 


EXHIBIT  E 


OF 

0?  2:1.;  iyi.\7i:  OP  c  Lira iiriAj    i:*/;".;:.;r;c:^  !;•  tJiLaoii^ 


(oiii;) 
T^i^t  p4>titioiV3r  io  rxildnn  tJilj}  potitlai  on  IxiholT  of  VircH  ta^  Snith 

ttio  applicarit  In  tlio  abovo  cartlonod  tsattcrj     that  ho  la  tdtiimt  jPowJii 

arul  CO ct/ 
of  arcr  cort  to  r-^  tha  filing*  Too  if  any,/ard  prayo  ttia  Court 

\dll  allmr  hiia  to  p?oooGt3  in  fortia  paupcrla  at  tJils  tlno# 

That  calO  Vlrnil  Uiti  ^idth  lo  Irj-axlcaicKl  and  rosti*alnod  of  fcla  Hborty 
at  tl)0  ctate  pcnjteitl-a'y  at  r-an  c,^QntIn,  rai':3Ln  Cc«int7i  stata  of  Calif canla 
l^  Lats?cnc<i  I'V  vHcon^  Wai-^^cn  tl^craoff  at  tho  dlrcctica  of  Vfaltw  Donbor 
EdraotCQ*  of  California  T'opcirtriisnt  of  Corrocticns* 


(1) 


Tilvr  tho  lrvpriaanr%^nt  of  mlC  Vj.rcll  lea  .'>/dtli  lo  llIccAl  an«-1  cald 
lllcr,v.:ill:lty  ibcrcoC  con;:icta  in  thlr,  to  ^'.riU 

Cut  on  I'QQontoT  !>%  19^3,  In  rM3partn..^nt  f  12|  Cars'^  /,*  62292|  In  tho 
i>ircrl«r-T  Co:.irt  of  tho  :'.)t;at(?  of  C-Aiirornia  5.n  ami  fccp  tho  Oa.mfy  Of 
(km  PranclGCOi  potltlcnor  uia  co-'t-'dtixD  to  3t:ita  Prison  as  pro'firl(3a<5 
by  renal  CckIo  cootion  121 3.?  for  viola ticu*  of  cootlcai  211  P»C#|  vlth 
all  prlc)r  oliarcc^s  <?lcr.ilsj;aGd|  t^-liercln  tb<^  Ccyrt  or<3oro<)  ttiat  tsixch  cont» 
«no«  fllKLll  b<a  fjcjrwO  In  rospect  v/ltli  one  imothor  ao  follouai    and 
In  resnoot  to  any  prior  Inaor^plotcd  can  toco  (»)  as  follm/st  to  r^ 

,lffp^^c-jr^L::!i1^1y>  "by  tho  ortJor  cf  JaOcQ  lU Jr»neabartli»  *• 

\  ■  ■  , 

2!iat  ori  February  10,  X%k  potltlcnsr  w^q  s^vm  a  copy  of  ocrtlfloaticii 
of  iulult  Authority  Actlcm  tJut  took  placo  at  ^kia  'i^nontin  ri^lsai  aftor 
a  hooi'lnr  on  p.^role  violation  cahrrrcat     (v*;t)  Plod  Hiiltjr*  l^-6-63« 
Ravo:;od|  Donlix^^  Jlac«i  csi  Icconbcr  19v6  Calcntlar#  I\ino  313  Vbl#*fl| 
tJatodt  Fijbraary  1%  190h 

c 

Vi'uxt  rstltlODGT  vaa  canvlotcd  Soptanlxjr  22^  109F  in  tho  Superior  Ccwrt 
of  th0  r>tato  of  C-^llfomla,  r»tocI:to(Ji  California  for  violation  oC 
aootlon  211  r*#C»  and  sontoncod  to  aorvo  tx  torn  in  Stato  priscai  ao 
t»oaorlbo<3  by  lav;^     On  or  about  Jimo  20,  1%2  tho  iiault  /Jithorrlly 
vxara  tfio  caso  anS  tlzod  potltlcnor^a  tona  et  sovon  (7)  yoarflt  and 
at  thla  dato  potitlonor  bacJ  boon  cJotalnfx'^  by  tho  Adult  -^Uithoritgr 
for  a  porlod  of  son«9  four  M  yoara  gikI  oovon  (7)  nonthj* 

B 
1h«  Adult  i^utiiorlty  ^ro\/  up  a  conti»act  for  tho  r<3tltlonor|  to  vltt 
That  at  a  lator  <5ato  in  1962  pctitionor  couia  bo  roloaaotS  en  parolo 

(2) 


tar.'i  on  fj.ToXcj  arul  iha-jf^olr/  rc-'ir--'.'!:)  *rl,^  iiapl.T')c«?  05  d'ovisa  (7)  yeriTfl 
^i?)lch  \a3  tliO  Icu-^al  paxdoa  for  vhXch  t!:'3  Adult  /atthorlty  could 
detain  tha  patltlcrior* 

"Slbat  on  ^coaraber  10^  I963  poUtlonor  ^;lol:itc<5  Uio  conti^act  of  tha  parolo 

I, 

txn.d  tnij  c^vrm.  a  lioai*!:?-:  tifsoroln  tt>o  A:?ul,t  AuthaMty  redfitcn:-dJno<3  hlo 
r«:liTon  torn  opA  (?cn:t.Qu  petitioner  any  co«')alt1c?ratioji  Tea*  <9.  period 
or  t!:rao  ycura  •.iiloh  tdlX  caU6'a  tl»a  pctltlcr^or  to  co^^^a  tI)ro<3  (3) 
yoara  oven?  ant!  boyorid  tli^  oot  unr3  riroc^  tora  of  sown  (7)  yoarsb 


It  la  patlUonor*!5  cciitontlons  tl-ut  tha  tara  cf  emitonce  la  hl«  oasd 
vaa  lati:rally  ijov^^in  (7)  ycc^ra  as  f.1ji-a<3  T>y  tiia  aotorMiutlcn  of  tho 
Board  anil  nirst  bo  roa  ^ueicati  and  ccumot  at  a  liiUtr  dato  t>o  roleod 

mid  or  tha  3xi\% 


Jmm 


Potitdojior  mtolto  tl^Jit  tJia  AOult  iVuthorlty  Ima  oxprooa  poifsr  to 

dot<33?alna  cmci/or  rodotor^dno  a  i:arl3or.a?3  torn  of  ooiiterico  (3020  P^C*) 

but  onoc  tl>o  t^Ti  han  boon  fl:^od  (aotaralnod)  as  In  potitloner'a  caswi 

vhich  ^tio  coTOi  (7)  yooxs,  to  ctort  lO/r-ry??,  \/jlch  is  nou  In  tbt 

yoar  of  9/6V  CJircly  10/aVl9!>7  ccaeiOatca  xilUi  y>/22/(h  oquaXa  s^von 

(7)  yGarSf  and  "thoy  (tlia  bocird)  my  nsroly  fiodlfy  In  any  rodatcrninatloo 

of  £R.ioh  tOA-a  and  not  aiicriant* 

(A)    *io  assum  th?3  convorsa  x^xxild  Ikj  to  affcrd  tbo  Adolt  Authority 

groator  r«^w'«ar  tlrm  any  Cciirt  in  tlia  loiv^J  and  potltlonor  eorloiaXy 

doubta  tilia  to  bo  lorfslatlvo  intont# 

(n)     Itio  cas<3  of  y?>.  ??g!.  ■Ccn:.Tf>nf  27  C,2d  037  ctrporta  pQtlti<xior»«  pogltlcai 

Ylx*  *tho  beard  by  a  jribGOQJJGUt  declare tlcn  caild  not  breath  llf« 

Into  a  totao.  torm  of  inrrlsorinont  '^^blch  txy3  cci;:3  to  on  ond#" 

(3) 


(.;)     y)^>  rule  ^ci  ri'^jcol^  tc  3J/:dli'-icnr^  t'^;t;  In  crlnlnal  rnttoro 
OIK-  cai::cr:  a  ront:z:ca  alroaO/  xartlall.y  oorv.j^l  co.r.t?ot  1x5  lroroacoc)» 

lilicrtDnD  Cr.Uanil  fr«  9t'i  ^^:5•  ao^tjlon  913} 

(r>)     7o  in-Tr-'^aicjo  petitioner's  coritorjoo  art :rr  bo  haC  covvoO  pfa't  of 
tbo  trovor*  (7)  :;o;jt  tc-rtl  cabjoctoO  Mr:3  to  <3ail>lo  rranlobrcnt  for  t!)0 
cai'va  orri'jfTao  t.-lilch  bo  hS  co-;;  Itt-ju  In  lO^Vf  and  iki.'J  ccntencod  to  cervix 
B'3'j''m  (7)  y<:v^r3  for  th^  orroncO|  and  trao  crntonccc?  to  tl'jTCO  nioro  yoara 
l>y  r^ilclr,'::  bla  torn  by  ttu'oo  (3)  ycar;t  nal:1.nn  bin  liavo  to  oarvo  ton 
(10)  yo'iira  l^iotcaa  of  cavcn  (7)  yocxc«     ^Ids  Is  In  violation  of  tba 
Fifth  .to^^nclncnt  to  t^^o  Constitution,  yaich  provlOtja  tl-j^t  no  fcrcon  ct-jall 
1)0  cub^l^eto:!  for  tbo  sara^  of  icrsscj  to  t^oi  t-^doo  pat  in  joor^arOy  of 
lli*o  or  1L^,":'# 

l!!7  thalr  firlnr;  cf  pc-tltloncr's  tarn  in  T'cccnbor  1962  to  b« 
for  the  r■c^io^3  UtvcQn  l?yC/G3  to  LViS-Co,  t!)0  bc>;irc1  hao  c.^orolood 
itn  fiirictJ.on  a  ;3oco?k3  tr.:io«     A  f:oatcr;e<3  rmy  bo  rcvlaoca  aftor  it 
hai3  l>can  r^irtlalXy  cer^ecl  b..it  It  my  not  l>a  au0r:':Qntaii»  It  la  not  a 
Jurlot^iatlrml  hit  a  oonotltitloriol  question*  JiixiauiLJS:. I}i:*^:M $ 
7a  LT.  ir33  at  h2,% 

ty  tbo  fi:;dii{-  of  potltlonox''*s  tc^n  in  (l%aj  6/20/GZ  on  cr 
about)  at  L'ovon  (7>  yc^iro  tho  boarO  bij?  <s:/:crcir.'K]  Ita  function  unJor 
PoaiOL  Ca:K^  iS'COtio^  3020  ct^isoq,,  mn  tiiQtcta^o  ^'cnal  Cocio  aoo#  29^ 
ehmld  op'ir-iia  ttr  potlticnor  to  dlscharco  1)13  tern,  12-6-6^ 

rotltic-or  rxv-rc^  tb.;)t  r::a>olO!  nolatlm  is  r-'t  a  orir.o^  Uit  la 
a  CU:r^^C'-^d  or  orilclal  rilC'rj  aiiO  X'^fr-ilaticAa.     Ctljcnd,:^^  ra^^^ao 
violators  \KrxU  arr^:a»  i^*  oc'U-t  for  Jit-.Mcl-^l  r^o<?oooi.nro  in  lorral 
crOcrly  mn^-^cr*     A3  mch,  pa-rolo  rlolat-ioij^  f.."'o  not  af  raot  th«^  orlci?5al 
BonUnoQ  nor  oan  it  iat<?x'fera  xdth  hiii  ccnstrtactlv^;!;'  balin:  a  priccries* 
cf  tlm  loiMXtsant  of  Corrcctiona  anr:ic.i^  cco.aC'^.^j  r,C,  vtutti^ar  m 

C) 


Th<?  ;jlult  Authority  Ic  ua  arfincy  <'oar':l)  ttorlvln^:  Its 
rm^oro  fron  tl^.o  Conntit'atton  r~  CaXircinla|>  an<3  Ir  Only  a  ccnatlt- 
utl'ally  ooni.?iitutOv;  tair^  midtfr  a-'viinlotratl'^o  lay* 

ilxtiol-"*  in  J  cfcjctlon  1|  for"  erl/  7,  CqI,  Conct# 

''■>v:lt:i-r-;;v!-  .'.^yerta  'tiiiiby  vlrtu^3  ol*  tho  fdrocoluc  ai'tlclo  the 
AiluTt  i"jj,t!u:.trity  la  affcctoO  ly  a(ic4.ni£jtratl' o  ,Uv  an»l  Its  aotlcna 

iioos     CaX.   Jar.  .'?a  /^.fhn'lnistratlvo  i>a^/,  nsjc.  ^6|  1^*1?2#| 

V-GlU    I'iC:  ■•^C'l#    l<it/»    Cf^O*    11  f    2105 

ihe  -v.:iat  Authority  bas  c:<C(?ei.iit^  Its  ^urlsuictlon  in  detalnljais 
p0tltlc%3r  bcyor^J  ■  hit:.  la\fful  Cicclxirc^  ^Uto  or  Ipjc/C"^  or  12/6/6^1 
21^0  roccopus  flitoy  not  t^rm  to  be  rinls'ad  l?/(y63,  but  there  Is  no 

Quc?rt:1cn  th'it  lO/C/0  c»':nial*?  c^^von  (7)-yt?,^^G#     VMs  vloXatoa 

ix^tltiono.  *0  ri<:tito  botJi  statutory  and  coasiltu.t1.onaU 

VliLa  ;Fi:;RE,  it  ±a  iirr;c<'l  that  th<j  \rtit  oC  haboca  ccrruo  a^  ^r^ 
fiy^n  i*ap  In  tho  r<»Utlon  c<$  co  uoa,  diroetoO  to  t}m  sal'3  Valtcsp  v:nnbar| 

TiltT^ctos^  of  Ccrr.eot.lcn.'3,  otato  cC  i^aXlfOT.-riai  an<3  Eai-Tonco  i^W 

Wilaoni  t.'art!m  of  tha  Stat«  %ix2oa  at  Ibn  (.>ucntln,  cocoinaijQs  thea 

to  bixm  tho  body  of  saia  Virf;il  Ut<t  0nith  baf <xf(i  Tour  Ilonor  at  tb^ 

tlna  and  plao>3  therein  to  ba  spcolflo^i  to  do  and  rooolTm  vhat  «hall 
tlioa  4n<3  tlToxo  bo  coi^aidarcNi  by  jfoir  ilciiCTi  concomlns  cald  V^gll  I«oo 

tot^ai  t0S'3tbj3r  tdth  thi  tliio  ant3  causo  of  his  dstantlon,  .a»5  eald 
vrlt|  and-  t!:uit  b9|  said  Vlrii:!!  U&  adtli  ESiy  ba  rcstorcfj  to  bla  llb«pt3r» 

''       / 

Datoa  thin,   ?  ,..flay  of     >4/       lOGttm  .^ 


iSi 


!I!.iiit  I  an  l.;>a  r'<2tit;lon.©r  in  tl*.Q  roror;oinc  action; 
Iha'c  I  hiVJXi  r  ,.--C  tlia  roUtlo*!.  for  h^ttHsao  corpus  and  toot/  tlio  oontonta 
tharoorj       that  the  ccntonta  tljor.'^or  ar<j  teio  oT  t^  oisa  ltnc?Wlo^S«  anfl 
bailor.'^  e^ttcpt  ao  to  tIio.c^  i^ttoris  tlioroin  clloncK3  on  InToniiatloo 
and  bel:lor  oiic;  an  to  th030  Da t:: era  I  bollow  then  to  bo  trao  olso^ 


lilllll..  CvLL^'OiililA 


(6) 


^'Trxo  t:m  or  coy\to,^cQ^  an  flrod  C'atoru'dnod)  Ivy  tiio 

XiIj:^Jla^^:fel  m^3.  cannct  at:  a  later  rata  ba  ralcod 

GtAt/ivdca  aC:.ilDli:t.i-.;;.tlvo  l>'>.'la3  Goncirlct  c.f  arcnjlco  that  Oo,  and  thosa 

anplloa  to  t'lO  forr.*,'?.?  and  t!:*Q  lattcr#     rb.jj  aditXt  ALttborit/  io  an 
aean;5y  (bciv^l)  ficrivin^  it;-  po\ror  Tron  tbo  Con^itltutloii  of  Callfomlo/ 

T'lo  lr.v:i^'tatir^  Jn^j  t'ic  Ccn-UtutioTviX  jx^r^jr  to    (7'3toridno 
v*nt  omoi'rc'j  aconolca  02?  bo:i'*>:'; ts  dull  c^r^rclca  tho  r^.ra^s  noir  03:a!rdlca1 
t^  tlv,j  iV^JTlt  ..V.t*;hority  cr..<l  tf.-a  coo,''^  er  imcli  pcr,wrc|  thoroby  nal-dng 
thQ  ^o^Mjyt  .'iitbcrlty  )>:»  aro  a  Only  con::tlt.itl(ja:illy  conntltatcO  board  undor 

/rt:l,clo  ten  (10)  :.octic-ii  ono'  (1)  ror'^illv-  ccv^n  (7)f 
Cail£*crMa  Ccnstitutlca,  caysJ  **ritx»  locln3^t.ir3  ray  proviao  for  tbo 
ost'ibllG'n^^nt,  irovornnant^  ch:iTC.Q  arsd  £:uricrlntj.DOianco 'of  all  instltutlona 
for  rill  reriirn,-:  ccrAdctid  olT  folcnlcn." 

t^,!»  t:"'arr.3  :?t^rpcr;orf,  the  Intd^'Iatara  ruy  <3clor;ata  tli3 
feoyarnrvcnt,  chr>r::a  cji  d  OT^porin tend  once  of  i^nch  inctitutloiiij  to  any 

ncnr  c^drrtinn  or  hereafter  created  by  it,  any  ouch  ac:<^ficlc0|  omoora  cr 
boards  cK.till  hux*^  aiQh  po^.rorf^j  |:h->.rrc'rti  rich  Outlcii  an£  G:rcjrc5.3C  each 
JD.iriCtlc!.r!.a  in  roci'.c-cft  to  othor  r<jrcri:.;atory  or  poivxl  r:atlor3>  a.3  tl:!0 
loCiclitJ.iro  imy  prair.cribc#** 

Pgtltioji^r  hero  asccrta  that  by  rirtao  of  t!-ja  f orocoinc 
/ortlclo  ton  (10)  c^"?ctlcn  ono  (1),  th^  acairJ-ono  aatcralnod  by  tho 
J^ult  uuthority,  sro  afroofcca  by  a'^^t^drdist^atlva  law  and  beoa^o  rea 
Judicata*  «^eol  Cal,J?i?,^a  Aa;:inli3trativcf  X«a-r,  coction  ^6,151-15^ 

a) 


ITc..*t)lc*  A^'^lnlctratlvT'  ta^r,   i-oo.II,  110. 

In  tl^a  r:.rv:)  -v-iy  as  cli;>c.lc.U;nf3  cr  a  co-inctci.'it  caart 

rctiticncr  xr.itelts  tbat  th,o  *'V,'!!,ilt  AufuoritT"  ha.D  o::qir03S 
ptnroT  to  c1<Jtar;:ilno  an^Vor  rot'otornlno  a  px^lctonor';!  oontonco  <3020  r*C«)| 
Ixit  onca  tho  tern  has  Ixion  ririod  (f^otornilncK'i)  t!;ay  (t^o  bairtl)  niay 
cicx-cly  L"fx':iry  In  a^-.-y  rotlctcrrinuti on  or  gmoIi  t-crn,  iiot  aiicnonft^  To  aaiunsfli 
ti^o  CO  nvovtt:)  %xnl6  ho  to  aTfcrt'  th.<i  AOv^t  A'ltliorlty  £^oator  jadlciarjr 
pov--^:?-;?  ttiaii  any  ccrart  .In  tho  laMci  tin^l  t'lo  rct-IticnGr  ecrlcuol^'  doubts 
tJiat  this  \^3  tho  intent  of  tlio  lor^nlatm*©* 

Iho  dam  of  iLixaJlfiUO:;  ^7  O&a  r'la  637^  ^apporta  p<3fclUonor»« 
poaltlon.  vl!?;«|«*'aici  bocir<l»  t^y  a  mbyoquont  <3ec»l.oratlon  cail<3  not 
breath  'US'j  Into  a  totil  t^rn  Ox  lnrrifionR^,OTit  \'!4c'j  had  asm  to  an  ttidU** 

^  ajrt!ioi>  *'th.<i  rtxlo  lo  ^abject  to  linltat2.on3  ttnt  In  crio* 
Inal  cac(53  a  ci^atonco  als'su^jy  iurtifx!Jy  a0rv^O(2  caruiot  bo  Incroaood*** 
Vi1\attoii!o  Cr#.U^#  9tli  ©C*  spotlon  913j 
u.%  w  ii<3ns  :>a2  a.r,*  30»>,  3^^307,  ?i  3.ct#.  n3|7?  t#i^#35^ 

B:x  ptrto  Lanj^o  18  I 'all  163,  21  L«  Ol#  5^» 
'*To  liiercaca  tbci  ssntance  aftet  it  liad  boon  so3?v©d  In  port 
subjects  tli»  dofcn^ant  to  doubl®  rimlc!n:icnt  for  thi»  ^a^o  otrena*  In 
vlolaticn  of  tho  Fifth  ilricnanarit  to  tho  Ccn.atitutlon|  which  proviaoj 
tlut  no  povsm  ©hall  ba  sMbJcotcd  for  tl:o  Buno  ofrenso  to  ho  tw!LQ9 
put  In  Jooparay  cf  life  or  llrib#'»        ''A  sentcnco  m:r  bo  roOuccK^  after 
It    ha3  boan  partially  s^rvad  bat  it  rny  not  bo  auc^iontsd*  It  1«  not 
a  juric<5iotloRal  but  a  ccnatltutlonal  qaectian.'* 

Il-ii^on  V  rrua!'a-scr,  70  Ct»  ^33f  ^3% 
%  tholr  fl:dn^  of  ratltlorior^o  tern  in  1962  to  th«  onounty 
of  fiovon  (7)  yoars  tho  board  ina  oxcrcisoa  its  fiinoticn  undor  Pomd 
Codo  soction  3020  ot  i?OQ#|  and  thcroorro  Fcrul  Ooc1a  30C#29*K)  jibotild 
Oporat?»  for  potitionsr  to  cSlsoharrra  bia  torn  196^J% 


7S'9,  <llr;'  l^r-u,  Gv7)  at  p.  I:0'>  t'v'rt  Coui^fc  i^-cikinn  t:>rcucli  '^•'Tui;tlco 
i5o!nu:f:i»  (>;J.tU  all  ot*'o:?  ^uctl-ccu  ccncrur-rlnc)  i;a.ld« 

protGr.^rorc  Tor  th^j  rint^lcl-;  Cc'ii't  or  Aprral|  In 

cr:,-   ,  ',1.;/  ^'l.al.^a  t'lOf  It::*    :';j^r;.>-?:;  to  Il-dt  itlcaa 

rrW  jn  t'^^  ca..-^  c^r  ia.XZ.Xlr:.a.  i:^3  11>3  0^-7 
(r^V  r,  nc)5    2a,;z^k:i,  177  c^  6:X>  (171  i^!}>3), 
a^'^  lxxii:.:::,il::l;;ii  '1^6  c«A*?f3  (-^;D  r.no9),  that  t^^an 

l?.^r  C::'r^:^?l",.C:-)   t-.ri  t'.:-:;  oC  l-::,..cIc~ii-,-:t  da  tlio  i:u::lran 
I^OTi':^^:^  t:?;'  l'::,v  la.liX  uctirn  Ic:  ta::;a--i  T^j  tha  I^arc!  of 

«^t  r*7>7t  l!:^'  "ft''^  C73)    t^'ilciT;  i-:\j  ana  ia  roqalTCKJ  to 
fix  tho  paiJix^  lxsti.f^2ft^i  tha  ra:d,.i^^-.jA.i  ^>nO  rdnlrum  X:-5naltt<J0 
a?ita  v!ivm  CO  flxG;3  tJid  t^^rr:  o£  i•JV(^^laoTl^o  it  la  tlis  period 
riraa  by  ore?  or  of  tint  bo.u:'1#** 

Bjtitlt/inr  £i;A^r*;  t!::at  ixv<:lo  vjl.ca:itt€'n  itt  not  a  crlnjD,  Uit 
la  a  {-itiroi-j-ri^  0"  cnicial  ::^aoo  ana' rOi;..a;it!.on-»     Ct:;cn?5.co    Carole 
^Dliitcrs  xr/alQ  apT'*^\a*  3ji  Ocart  for  JiuHclca  i^o-coeOlnro  In  logal 
orc^crly  "  .annc:c,  a^r  p^jrolict  vlotitlf'a  €000  not  af  ::cct  tha  orlrAasl 
fissntcnca  nor  can  it  Int^rr^ro  xdtU  U3  Co^intrLXctlViJly  b^in^  a 
rtrlac^i:^  of  t:^c3  Vcx-^^izi^rit  cx  Cor.: jo liens  iin-:or  i^'bnal  Coda  fiootlon 

51>3  iulalt  ;atts(^*it7  bai't  c:vOc^:ica  ita  Jiirls^SlcUon  in  <5ataininc 
patitlcncr  ba/one  !do  Iciirnil  d^t;^?:.:.-:::!^  <-^tvj  vl-?ich  vlolatoa  bla  Plciitai 


t  -  > 


^.i..i....w.  L.  i^....av.|  L.i?aiifjaa  a0  l;u?,  JuoUoo  find 


c:rt^cr  vcalri  rct'-drc, 


lia:.?r'aetnai,7  atbf^iittoc1| 
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vs. 

UNITED   STATES  OF   AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 


I 

JURISDICTIONAL  STATEMENT 


On  December  2  9,    1965,    a  one -count  indictment  was  returned 
against  the  appellants,    Benito  Martinez  Juvera  and  Patrick  Ramirez 
Cedillo,    by  the  Federal  Grand  Jury  for  the  Southern  District  of 
California,    Central  Division  [C.  T.    2].   -' 

The  indictment  charged  the  appellants  with  the  violation  of 
Federal  laws  relating  to  unlawful  possession  of  an  unregistered 
firearm  (sawed-off  shotgun)  [C.  T.   2]. 


!_/  "C.  T.  "  refers  to  Clerk's  Transcript. 
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Both  appellants  were  convicted  by  a  jury  on  February  11, 
1966  [C.  T.    45  and  46]. 

On  April  1,    1966,    appellant  Cedillo  was  sentenced  to  the 
custody  of  the  Attorney  General  for  five  years,    subject  to  parole 
as  provided  in  Title  18,    United  States  Code,    Section  4208(a)(2) 
[C.  T.    55].     The  District  Court  ordered  that  this  sentence  run  con- 
secutive to  the  sentence  against  appellant  Cedillo  imposed  on  June 
15,    1964,    in  Criminal  Case  Number  33601 -CRC  [C.  T.    57]. 

On  April  18,    1966,    appellant  Juvera  was  sentenced  to  the 
custody  of  the  Attorney  General  for  five  years,   with  opportunity  for 
parole  as  provided  in  Title  18,    United  States  Code,    Section  4208(a)(2). 
This  sentence  was  ordered  to  run  consecutive  to  the  sentence  against 
appellant  Juvera  imposed  on  July  1,    1964  in  Criminal  Case  Number 
33609-CD  [C.  T.    57-A], 

The  jurisdiction  of  the  District  Court  was  predicated  on 
Title  18,    United  States  Code,    Section  3231  and  Title  26,    United 
States  Code,    Section  5851.     This  Court's  jurisdiction  is  based  upon 
Title  28,    United  States  Code,   Sections  1291  and  1294. 


II 
STATUTES   INVOLVED 

Section  5851  of  Title  26,    United  States  Code,    provides  in 
pertinent  part  as  follows: 

"It  shall  be  unlawful  for  any  person  ...   to 
possess  any  firearm  which  has  not  been  registered 

2. 


as  required  by  Section  5841.     Whenever  on  trial  for 
a  violation  of  this  section  the  defendant  is  shown  to 
have  or  to  have  had  possession  of  such  firearm,    such 
possession  shall  be  deemed  sufficient  evidence  to 
authorize  conviction,    unless  the  defendant  explains 
such  possession  to  the  satisfaction  of  the  jury.  " 

Section  5841  of  Title  26,    United  States  Code,    provides  as 
follows: 

"Every  person  possessing  a  firearm  shall 
register,    with  the  Secretary  or  his  delegate,    the 
number  or  other  mark  identifying  such  firearm, 
together  with  his  name,    address,    place  where  such 
firearm  is  usually  kept,    and  the  place  of  business 
or  employment,    and,    if  such  person  is  other  than  a 
natural  person,    the  name  and  home  address  of  an 
executive  officer  thereof.     No  person  shall  be  required 
to  register  under  this  section  with  respect  to  a  fire- 
arm which  such  person  acquired  by  transfer  or  importa- 
tion or  which  such  person  made,    if  provisions  of  this 
chapter  applied  to  such  transfer,    importation,    or 
making,    as  the  case  may  be,    and  if  the  provisions 
which  applied  thereto  were  complied  with.  " 

Section  5848  of  Title  26,   United  States  Code,   provides  in 
pertinent  part  as  follows: 
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"For  purposes  of  this  chapter  -  (1)  The  term 
'firearm'  means  a  shotgun  having  a  barrel  or  barrels 
of  less  than  18  inches  in  length  ...    or  any  weapon 
made  from  a  rifle  or  shotgun  (whether  by  alteration, 
modification,    or  otherwise)  if  such  weapon  as  modified 
has  an  overall  length  of  less  than  26  inches.    ..." 

Ill 
STATEMENT  OF   THE   CASE 

The  appellants  were  indicted  on  December  29,    1965,    by  the 
Federal  Grant  Jury  for  the  Southern  District  of  California,    Central 
Division.     The  one -count  indictment  charged  the  appellants  with 
the  violation  of  Federal  laws  relating  to  the  unlawful  possession  of 
an  unregistered  firearm  [C.  T.    2]. 

Trial  by  jury  was  held  on  February  11,    1966,    before  the 
Honorable  Roger  D.    Foley,    Jr.  ,    United  States  District  Judge,    at 
which  time  both  appellants  were  convicted  [C.  T.    45  and  46]. 

Appellant  Cedillo  was  sentenced  on  April  1,    1966,    and 
appellant  Juvera  was  sentenced  on  April  18,    1966,    as  previously 
indicated  in  the  Jurisdictional  Statement. 

Appellant  Cedillo  filed  a  notice  of  appeal  on  April  20,    1966 
[C.  T.    64].     Appellant  Juvera  filed  a  timely  notice  of  appeal  on 
April  19,    1966  [C.  T.    59]. 
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IV 
QUESTIONS   PRESENTED 

A.  IS  SECTION   5851    OF   TITLE   26   OF   THE    UNITED 
STATES  CODE    UNCONSTITUTIONAL  AND   IN   VIOLATION  OF 
THE   FIFTH  AMENDMENT   OF   THE    UNITED   STATES  CONSTITU- 
TION? 

B.  WERE    THE   STATEMENTS   MADE   BY   THE 
PROSECUTING  ATTORNEY   IN   HIS   CLOSING  ARGUMENT   PRE- 
JUDICIAL SUCH  AS   WOULD   JUSTIFY  A   REVERSAL? 

C.  WAS   THE   SHOTGUN,    GOVERNMENT   EXHIBIT 
NUMBER   ONE,    WHICH  WAS  ADMITTED   INTO  EVIDENCE,    THE 
PRODUCT   OF   AN  ILLEGAL  SEARCH  AND  SEIZURE? 

D.  WAS   THERE   ERROR   IN  ADMITTING   INTO  EVI- 
DENCE   THE   OBJECTS   WHICH  WERE   DISCOVERED   UPON   THE 
SEARCH  OF   THE    VEHICLE? 

E.  WAS   THERE   SUFFICIENT   EVIDENCE   FOR   THE 
JURY   TO  FIND   THAT  CEDILLO   HAD   EITHER  ACTUAL  OR 
CONSTRUCTIVE,    JOINT  OR   SINGLE,    POSSESSION  OF   THE 
SHOTGUN? 

F.  DID   THE   GOVERNMENT    PROVE   BEYOND  A 
REASONABLE   DOUBT   THAT   THE   SHOTGUN  IN  QUESTION  WAS 
NOT   REGISTERED   UNDER   THE   NATIONAL  FIREARMS   ACT? 

G.  MUST   THE    GOVERNMENT   PROVE    THAT   THE 
FIREARM  IN  QUESTION   HAD  A   SMOOTH  BORE? 

H.  WAS   THERE   A   VIOLATION  OF   THE   APPELLANT'S 
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CONSTITUTIONAL  RIGHT  OF   DUE    PROCESS   WHEN   THE   CLERK 
IN   IMPANELING   THE   JURY  ANNOUNCED    THAT   THE   INDICT- 
MENT  CHARGED   A   CRIME    UNDER   SECTION   5841    WHEN   THE 
CRIME   IN   THE  INDICTMENT   WAS   5851? 

I.  CAN  A   PARTY   ASSIGN   AS   ERROR   A   PORTION 

OF   THE   COURT'S  INSTRUCTIONS   WHERE   NO  OBJECTION  WAS 
MADE   PRIOR   TO   THE   JURY   RETIRING   TO  CONSIDER   ITS 
VERDICT? 

J.  DOES  APPELLANT   CEDILLO   HAVE   STANDING 

TO  APPEAL  HIS  CONVICTION? 


V 
STATEMENT  OF   FACTS 

George  LaPold,    police  officer  for  the  City  of  Alhambra, 
in  response  to  a  radio  call  which  related  specific  actions  taking 
place  at  Crawford's  Market,    proceeded  to  the  market.     As  he 
approached  the  market,    LaPold  observed  a  white  Chevrolet  facing 
him  in  front  of  the  market.     LaPold  observed  defendant  Juvera  sitting 

behind  the  steering  wheel  of  the  vehicle  wearing  a  charcoal  felt  hat 

2/ 
and  dark  glasses  [R.  T.    24].   —'     Defendant  Cedillo  was  standing 

beside  the  passenger  side  with  the  passenger  door  open,   facing  the 

officer  with  what  appeared  to  be  a  stocking  mask  about  his  forehead 

[R.  T.    25]. 


2/  "R.  T.  "  refers  to  Reporter's  Transcript. 
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As  LaPold  entered  the  market,    he  saw  the  Chevrolet  pull 
away  and  he  then  followed  the  vehicle.     After  observing  the  Chev- 
rolet proceed  on  the  wrong  side  of  the  street,    LaPold  radioed  for 
assistance  and  then  stopped  the  Chevrolet.     The  officer  approached 
the  driver's  side  and  requested  the  driver's  license  and  registration 
of  the  driver  [R.  T.    26].     While  the  driver  was  looking  for  the 
registration,    LaPold  observed  what  appeared  to  be  a  sawed-off 
shotgun  laying  on  the  floor  under  the  driver's  section  [R.  T.    27]. 

At  this  time  Hobart  R.    Taylor,    a  police  officer  for  the  City 
of  Alhambra,    arrived  on  the  scene  in  response  to  the  radio  message 
which  related  that  LaPold  needed  assistance.     Taylor  approached 
the  passenger  side  of  the  Chevrolet  and  asked  defendant  Cedillo  to 
exit  the  automobile  [R.  T.    50].     LaPold  asked  defendant  Juvera  to 
exit  the  automobile  [R.  T.    27]. 

LaPold  searched  Juvera  and  found  two  loaded  shotgun  shells 
and  a  partial  dental  plate  [R.  T.    28].     Taylor  gave  Cedillo  a  "pat 
down  search"  and  found  a  pistol  [R.  T.    51].      Both  defendants  were 
then  placed  under  arrest  and  informed  of  their  rights  [R.  T.    30]. 
A  search  was  then  made  of  the  vehicle  [R.  T.    52]. 

The  shotgun  was  placed  on  the  top  of  the  vehicle.     Another 
fully  loaded  shotgun  shell  was  in  the  chamber  [R.  T.    31].     The 
following  objects  were  discovered  and  admitted  into  evidence: 

A  charcoal  felt  hat  that  LaPold  observed  being  worn  by 
Juvera  at  the  time  the  officer  stopped  the  Chevrolet;    dark  glasses 
which  Juvera  was  wearing  at  the  time  of  observation  in  the  market 
area  and  which  were  observed  on  the  seat  when  the  vehicle  was 
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stopped;    a  black  cap  which  was  found  under  a  pillow  between  the 
two  defendants;    black  gloves  which  were  found  on  the  seat;    white 
gloves  which  also  were  found  on  the  seat  [R.  T.    33].     A  five-shot 
revolver  .  38  also  was  found  on  the  front  seat  between  the  two 
defendants  [R.  T.    61]. 

Raymond  Dole,    Special  Investigator  for  the  Alcohol  Tax 
Division  of  the  Treasury  Department,    examined  the  shotgun  on 
December  7,    1965,    and  upon  measuring  the  barrel,   found  the  barrel 
to  be  approximately  thirteen  and  one-quarter  inches  in  length  [R.  T. 
63].     The  overall  measurement  of  the  weapons  was  approximately 
twenty-one  and  one-quarter  inches  [R.  T.    64]. 

Dole  described  the  weapon  as  a  shotgun  which  had  the  handle 
as  well  as  the  barrel  cut  off  [R.  T.    64].     Dole  had  in  the  past 
examined  several  hundred  shotguns  [R.  T.    68]. 

Government's  exhibit  number  11,    which  was  a  certified  copy 
of  a  record  of  the  United  States  Treasury  Department,    was  admitted 
into  evidence.     The  record  stated  that  no  "evidence  had  been  found 
to  show  that  any  person  has  registered  the  possession  .    .    .  "  of  the 
shotgun  in  question  in  the  instant  case  and  further,    "...    that 
neither  Benito  Martinez  Juvera  or  Patrick  Ramirez  Cedillo,    or 
anyone  else,    acquired  said  firearms  by  transfer"  [R.  T.    71]. 


VI 
ARGUMENT 


SECTION   5851    OF    TITLE   26   OF   THE 
UNITED   STATES   CODE,    MAKING   IT 
UNLAWFUL   TO   POSSESS   A   FIREARM 
WHICH   HAS   NOT   BEEN   REGISTERED 
AS   REQUIRED   BY   SECTION   5841    OF 
TITLE    26   OF   THE    UNITED   STATES 
CODE,    IS   CONSTITUTIONAL  AND   NOT 
VIOLATIVE   OF    THE   FIFTH  AMEND- 
MENT  OF   THE   UNITED   STATES  CON- 
STITUTION. 


This  section  (5851),    has  been  held  constitutional  at  least 

ten  times: 

Frye  v.    United  States,    315  F.  2d  491  (9th  Cir.    1963), 

cert,    denied  375  U,  S.    849,    84  S.    Ct.    104, 

11   L.  Ed.  2d  76; 
Starks  v-    United  States,    316  F.  2d  45  (9th  Cir.    1963); 
Castellano  v.    United  States,    350  F.  2d  852 

(10th  Cir.    1965),    cert,    denied  383  U.  S.    949, 

86  S.    Ct.    1207,    16  L.  Ed.  2d  211; 
Taylor  v.    United  States,    333  F.  2d  721 

(10th  Cir.    1964); 
Sipes  V.    United  States,    321  F.  2d  174  (8th  Cir.    1963), 

cert,    denied  375  U.S.    913,    84  S.    Ct.    208, 

11   L.  Ed.  2d  150; 
Capooth  V.    United  States,    238  F.    Supp.    583 

(S.D.    Tex.    1965); 
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Hazelwood  v.    United  States,    208  F„    Supp.    622 

(NoD.    Calif.    1962); 
United  States  v.    Forgett,    349  F.  2d  601 

(6th  Cir.    1965),    cert,    denied  383  U.S.    426, 
86  S,    Ct.    929,    15  L.  Ed.  2d  845.; 
Mares  v.    United  States,    319  F.  2d  71  (10th  Cir.    1963); 
Haynes  v.    United  States.    372  F,  2d  651 
(5th  Cir.    1967), 
In  the  most  recent  case^    Haynes  v.    United  States,    supra,    it 
was  held  "that  statute  rendering  it  unlawful  for  any  person  to  receive 
or  possess  any  firearms  .    .    .    which  has  not  been  registered  as 
required  by  another  statute  is  not  unconstitutional  even  though  [the] 
registration  statute  has  been  held  unconstitutional,    and  conviction 
of  unlawful  possession  of  unregistered  firearm  does  not  violate  [the] 
constitutional  privilege  against  self-incrimination.  " 

Two  recent  Ninth  Circuit  cases,    Starks  v.    United  States, 
supra,    and  Frye  v.    United  States,    supra,    both  held  Section  5851 
constitutional  since  this  section  concerns  the  possession  of  a  fire- 
arm which  no  one  has  registered  and  not  the  failure  of  appellant  to 
register.     The  statute  which  required  the  possessor  to  register  a 
firearm  was  held  unconstitutional  in  Russel  v.    United  States,    306 
F.  2d  402  (9th  Cir.    1962),    but  in  the  instant  case  the  statute  involved 
deals  merely  with  possession  by  the  appellant  of  an  unregistered 
firearm  and  not  the  appellant's  failure  to  register. 

Another  case  since  the  Russel  case,    which  found  Section  5851 
constitutional,    is  the  case  of  Sipes  v.    United  States,    321  F,  2d  174 
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(8t.h  Cir.    1963),    where  again  the  point  was  nnade  that  Section  5851 
required  only  possession  by  the  defendant  of  an  unregistered  fire- 
arm and  not  the  appellant's  failure  to  register  same. 


B.  STATEMENTS   MADE    BY    THE 

PROSECUTING   ATTORNEY   TO  THE 
JURY   IN   HIS   CLOSING   ARGUMENT 
DID   NOT  AMOUNT   TO   PREJUDICIAL 
MISCONDUCT   WHICH  WOULD   JUSTIFY 
A   REVERSAL. 


Arguments  of  counsel  must  be  confined  to  the  issues  of  the 
case,    the  applicable  law,    pertinent  evidence,    and  such  legitimate 
inferences  as  may  properly  be  drawn  therefrom.     "When  confined 
to  the  evidence  or  reasonable  inferences,    the  arguments  of  counsel 
are  not  to  be  too  narrowly  limited.  "    Wakaksan  v.    United  States, 
367  F,  2d  639,    646  (8th  Cir.    1966). 

Counsel  is  allowed  in  summation  to  the  jury  to  present  such 
legitimate  inferences  as  could  be  drawn  from  the  pertinent  evidence 
adduced  in  the  case.     Further,    such  argument  is  not  to  be  too 
narrowly  limited.     Wagner  v.    Pennsylvania  Railroad  Company,    28 
F.  2d  392  (3rd  Cir.    1960)o     The  extent  of  a  summation  by  counsel  is 
left  to  the  discretion  of  the  trial  judge,    Wagner  v.    Pennsylvania 
Railroad  Co.  ,    supra,    at  396. 

Defendant  Cedillo  cited  three  cases  which  he  relies  upon  in 
his  assertion  of  prejudicial  error  regarding  the  prosecuting  attorney's 
closing  argument: 
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Kemper  v.    United  States.    151  F.  2d  680 

(8th  Cir.    1945); 
Kraft  V.    United  States,    238  F.  2d  794  (8th  Cir.    1956); 
Hargeth  v.    United  States,    183  F.  2d  859 
(5t.h  Cir.    1950)o 
Those  cases  are  easily  distinguished  from  the  instant  case 
since  in  each  of  those  cases  the  asserted  prejudice  was  in  the 
admission  into  evidence  of  other  crimes.     In  the  instant  case  the 
statements  asserted  as  prejudicial  were  not  admitted  into  evidence; 
on  the  contrary,    the  asserted  prejudice  was  in  the  prosecuting 
attorney's  closing  argument  which  is  not  evidence  at  all  and  is  not 
to  be  considered  by  the  jury  in  their  decision.     The  jury  was  so  in- 
structed [R.  T.    144]o 

Reference  is  also  made  to  the  argument  in  Section  D.    here- 
inafter.    The  prosecuting  attorney's  argument  was  properly  drawing 
an  inference  that  because  of  the  fact  of  an  illegal  enterprise,    the 
appellants  had  the  intent  to  possess  the  firearm  without  registering 
it. 


C.  THE   SHOTGUN,    GOVERNMENT'S 

EXHIBIT   NO.    1,    ADMITTED   INTO 
EVIDENCE   WAS   NOT   THE    PRODUCT 
OF   AN   ILLEGAL  SEARCH  AND 
SEIZURE. 


In  a  very  recent  Fifth  Circuit  case,    Nunez  v.    United  States, 
370  F.  2d  538  (5th  Cir.    1967),    where  the  facts  were  almost  identical 
with  those  in  the  instant  case,    the  court  admitted  the  shotgun  into 
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evidence  and  held  it  was  not  obtained  incident  to  an  illegal  search 
and  seizure.     In  Nunez  v.    United  States,    supra,    appellants,    one 
Hendley  and  one  Schwander,    were  riding  in  an  automobile  when  two 
police  detectives  observed  the  automobile  being  driven  recklessly. 
The  officers  pursued  the  vehicle  and  after  it  had  been  stopped, 
approached  the  automobile  and  found  appellant  lying  on  the  front 
seat.     The  appellant  was  ordered  out  of  the  car.     The  officers  then 
observed  a  sawed-off  shotgun  partially  beneath  the  front  seat.     A 
search  of  the  appellant  disclosed  shotgun  shells  of  the  same  gauge 
as  the  weapon.     It  was  held  that  the  search  was  incident  to  a  lawful 
arrest  (traffic  arrest).     It  was  held  that  there  was  ample  evidence 
to  support  the  conclusion  that  the  shotgun  was  clearly  visible  to  the 
officers  without  a  detailed  search  of  the  automobile. 


D.  THE   COURT   PROPERLY  ADMITTED 

INTO  EVIDENCE    THE  AUTOMATIC 
PISTOL,    THE   CHARCOAL  FELT  HAT, 
THE    BLACK  CAP,    THE    STOCKING 
MASK,    THE   SUNGLASSES,    THE  BLACK 
GLOVES,    THE   WHITE   GLOVES  AND 
THE   REVOLVER,     THESE   OBJECTS 
WERE    RELEVANT  AND   NOT   PREJU- 
DICIAL. 


An  honest  and  accurate  statement  of  articles  found  on  the 
premises  at  the  time  of  the  arrest  was  necessary  to  present  a  true 
word  picture  of  the  scene  as  observed  by  the  persons  present.     Some 
courts  have  admitted  evidence  as  to  other  articles  found  at  the  time 
of  the  search  as  constituting  part  of  the  res  gestae. 
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United  States  v.    Volkell,    251  Fo  2d  333 
(2nd  Cir.    1958). 

Further,    the  court  in  Volkell  quoted  from  United  States  v. 
Penn.  ,    115  F.  2d  672  (7th  Cir.    1940),    wherein  it  was  said,    "It  was 
clearly  proper  to  permit  the  police  officer  to  name  all  of  the  articles 
which  were  found  in  the  closet  for  the  purpose  of  disclosing  fully 
the  circumstances  surrounding  the  discovery  of  the  gun.  " 

"The  facts  with  respect  to  the  other  articles  found  in  the 
automobile  were  so  interwoven  with  the  facts  respecting  the  fire- 
arm as  to  constitute  part  of  the  res  gestae.     Furthermore,    this 
evidence  tended  to  show  that  the  persons  using  the  garage  were 
engaged  in  unlawful  enterprises  and  were  likely  to  have  acquired 
the  firearm  unlawfully  and  to  have  failed  to  register  the  same.  " 
Crapo  V.    United  States,    100  F.  2d  996  (10th  Cir.    1939). 

In  the  case  of  United  States  v.    Gulley,    374  F.  2d  55,    at  page 
58  (6th  Cir.    1967),    it  was  stated,    "...    it  may  be  argued  that  the 
entire  contents  of  the  two  sacks  thrown  out  of  the  automobile  were 
part  of  the  res  gestae  and  their  admission  was  therefore  proper 
because  the  facts  with  respect  to  the  evidence  sought  to  be  stricken 
were  so  interwoven  with  the  facts  respecting  the  admissible  narcotics 
as  to  be  inseparable.     Therefore,    there  was  no  error  in  the  admis- 
sion into  evidence  of  the  above  described  objects  which  were  part 
of  the  res  gestae  and  also  were  so  interwoven  with  the  facts  respect- 
ing the  admissible  shotgun  as  to  be  inseparable.  " 
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E.  THERE   WAS   SUFFICIENT   EVIDENCE 

FOR   THE   JURY    TO   FIND    THAT 
CEDILLO   HAD   EITHER   ACTUAL  OR 
CONSTRUCTIVE,    JOINT  OR   SINGLE 
POSSESSION  OF    THE   SHOTGUN. 


Possession  means  dominion  and  control.     Possession  can 
be  constructive  and  does  not  have  to  be  exclusive.     Possession  also 
can  be  joint.     Arellanes  v.    United  States,    302  F.  2d  603  (9th  Cir. 
1962). 

Mere  presence  or  proximity  or  association  with  another  who 
is  in  actual  or  constructive  possession  is  not  sufficient  to  constitute 
dominion  and  control.     Arellanes  v.    United  States,    supra;    Brothers 
V.    United  States,    328  F.  2d  151  (9th  Cir.    1964);    Cipres  v.    United 
States,    343  F.  2d  95  (9th  Cir.    1965).     While  presence  or  proximity 
or  association  alone  is  not  sufficient  to  establish  possession,    in 
the  instant  case  there  is  a  great  deal  more  than  mere  presence. 
The  mask  on  Cedillo's  forehead  which  later  was  found  in  the  auto- 
mobile,   the  suspicious  activity  in  front  of  the  market,    the  vehicle 
proceeding  on  the  wrong  side  of  the  street,    physical  possession  of  a 
revolver,    etc.  ,    take  Cedillo  out  of  the  realm  of  mere  presence. 
Therefore,    the  testimony  regarding  Cecillo's  activities  and  move- 
ments prior  to  his  arrest  as  well  as  the  objects  of  the  search  of  the 
automobile  afforded  an  adequate  basis  for  the  jury's  determination 
that  the  shotgun  was  in  Cedillo's  possession,    i.  e.  ,    .    .    .    subject  to 
his  dominion  and  control.     Cipres  v.    United  States,    supra. 

Evidence  is  admissible  against  all  defendants  upon  proof 
that  they  were  engaged  in  a  common  enterprise.     United  States  v. 
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Cohen,    124  F.  2d  164  (2nd  Cir.    1941),    cert,    denied  315  U.  S.    811. 

It  appears  obvious  that  the  defendants  were  engaged  in  a 
comnion  enterprise. 

Evidence  of  this  is  the  objects  which  were  obtained  in  the 
search  of  the  automobile  plus  the  observations  of  the  defendants  as 
testified  to  by  Officer  LaPold. 

In  Johnson  v.    United  States,    270  F.  2d  721,    at  page  724 
(9th  Cir.    1959),    the  court  quoted  Form  55  --  Suggested  Forms  for 
Use  in  Criminal  Cases,    20  F.  R.  D.  ,    231-278: 

"A  person  who,    although  not  in  actual  possession, 

knowingly  has  the  power,    at  a  given  time  to  exercise 

dominion  or  control  over  a  thing  is  then  in  constructive 

possession  of  it.  " 

Two  people  therefore  can  have  constructive  possession  over 
the  same  object. 

In  the  instant  case  where  the  shotgun  was  under  the  front 
seat  on  the  driver's  side  of  the  vehicle,    either  the  driver  Juvera  or 
Cedillo  had  the  power  and  could  have,    at  any  given  time,    exercised 
dominion  and  control  over  the  shotgun.     Therefore,    Cedillo  did  in 
fact  have  constructive  possession  of  the  shotgun. 
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F.     THE  GOVERNMENT  PROVED  BEYOND 
A  REASONABLE  DOUBT  THAT  THE 
SHOTGUN  IN  QUESTION  WAS  NOT 
REGISTERED  UNDER  THE  NATIONAL 
FIREARMS  ACT. 


Government's  Exhibit  number  eleven  was  admitted  into 
evidence  and  it  stated: 

"This  is  to  certify  that  I,    Thomas  H.    Kuhn, 
Mail  and  Fire  Supervisor,    Administrative  Section, 
Alcohol  and  Tobacco  Division  of  the  Internal  Revenue 
Service,    Washington,    D.  C.  ,    have  custody  and  control 
of  the  National  Firearms  Registration  and  Transfer 
Record  containing  the  registration  of  firearms  as 
required  under  the  National  Firearms  Act  filed  in 
the  national  office  of  the  Internal  Revenue  Service, 
Washington,    D,  C.     I  further  certify  that  after  diligent 
search  of  said  record  no  evidence  has  been  found  to 
show  that  any  person  has  registered  the  possession 
of  a  Stevens  single -barrel  shotgun,    model  107B, 
Stevens,    20-guage  barrel,    length  13-1/4  inches, 
J.   Stevens  Arms  Company,    Chicopee  Falls,    Mass.  , 
without  a  serial  number,    and  that  neither  Benito 
Martinez  Juvera  or  Patrick  Ramirez  Cedillo  or  any- 
one else  acquired  said  firearm  by  transfer.  " 
[R.  T.    71], 
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Title  26  of  the  Code  of  Federal  Regulations,    Section  179.  120 
provides  in  part: 

"Every  person  in  the  United  States  possessing 
a  firearm  (a)  not  registered  to  him  .    .    .    must  execute 
an  application  for  the  registration  of  such  firearm  on 
Form  1  (Firearms),    in  duplicate,   with  the  Director, 
Alcohol  and  Tobacco  Tax  Division,    Internal  Revenue 
Service,    Washington  25,   D.  C.  ,    .    .    .    ." 

The  statute  dictates  that  the  registration  of  a  firearm  be  in 
Washington,    D.    C.  ,    with  the  Director,    Alcohol  and  Tobacco  Tax 
Division  of  the  Internal  Revenue  Service.     Government's  exhibit 
eleven  clearly  states  that  there  has  not  been  registration  of  the 
firearm  as  is  required  by  statute.     The  statute  makes  no  reference 
at  all  to  an  individual's  residence.     Residence  has  no  bearing  on  the 
registration.     Registration  must  be  in  Washington,    D.    C.     In  the 
instant  case  the  firearm  was  not  registered  and  therefore,    Section 
5851  of  Title  26  of  the  United  States  Code  was  violated. 


G.     IT  IS  NOT  NECESSARY  FOR  THE 
GOVERNMENT  TO  PROVE  THAT 
THE  FIREARM  IN  QUESTION  HAD 
A  SMOOTH  BORE. 


The  words  "smooth  bore"  are  taken  from  the  definition  of  a 
shotgun  in  Title  26,    Section  5848,    of  United  States  Code.     However, 
it  is  not  necessary  in  the  instant  case  for  the  Government  to  prove 
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each  element  of  this  definition  since  there  has  been  ample  expert 
testimony  that  the  firearm  in  question  was  in  fact  a  shotgun. 

Officer  LaPold  testified  that  the  firearm  he  observed  under 
the  front  seat  in  the  Chevrolet  was  a  shotgun.     Officer  Taylor 
testified  that  he  observed  LaPold  remove  a  shotgun  from  the  auto- 
mobile. 

Special  Investigator  Dole  testified  that  he  examined  the 
weapon  and  that  it  is  a  shotgun.     Dole  testified  further  that  the 
barrel  of  the  shotgun  measured  thirteen  and  one -quarter  inches  and 
that  the  overall  length  of  the  shotgun  measured  twenty-one  and  one- 
quarter  inches.     Dole  described  the  weapon  in  question  as  "a  shotgun 
which  has  had  the  handle  cut  off  and  the  barrel  cut  off".     As  a 
special  investigator  Dole  has  examined  several  thousand  weapons. 
Dole  also  testified  that  the  shotgun  was  manufactured  by  the  Stevens 
Arms  Company  and  that  in  his  career  he  has  examined  several 
hundred  Stevens  shotguns.     Therefore,    it  is  apparent  that  the  weapon 
in  question  was  in  fact  a  shotgun  within  the  meaning  of  Title  2  6, 
Section  5851. 
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H.  THE   CHARGE   IN   THE   INDICTMENT 

WAS  NOT   BROADENED   AFTER   TRIAL 
COMMENCED  AND   THERE    WAS  NO 
VIOLATION  OF   APPELLANT'S  CON- 
STITUTIONAL RIGHT   OF   DUE    PROCESS 
WHEN   THE   CLERK  IN  IMPANELING   THE 
JURY  ANNOUNCED   THAT   THE   INDICT- 
MENT  CHARGED  A  CRIME   UNDER 
SECTION   5841,    WHEN   THE   CRIME   IN 
THE   INDICTMENT   WAS   SECTION   5851. 


Rule  52  of  the  Federal  Rules  of  Criminal  Procedure  states, 
"Any  error,  defect,  irregularity  or  variance  which  does  not  affect 
substantial  rights  shall  be  disregarded.  " 

In  the  opening  statement  by  the  prosecuting  attorney  Section 
5851  was  recited  as  being  the  charge  in  the  indictment.     All  refer- 
ences during  the  course  of  the  proceedings  were  to  Section  5851. 
Further,    the  Judge  in  his  instructions  to  the  jury  read  the  indict- 
ment which  stated  the  section  involved  was  5851. 


L  A  PARTY   CANNOT  ASSIGN  AS  ERROR 

A   PORTION   OF   THE   COURT'S  INSTRUC- 
TIONS  WHERE   NO  OBJECTION   WAS 
MADE    PRIOR   TO   THE   JURY   RETIRING 
TO  CONSIDER  ITS   VERDICT. 


Rule  30  of  the  Federal  Rules  of  Criminal  Procedure  states 
in  pertinent  part:    "...    No  party  may  assign  as  error  any  portion 
of  the  charge  or  omission  therefrom  unless  he  objects  thereto  before 
the  jury  retires  to  consider  its  verdict,    stating  distinctly  the  matter 
to  which  he  objects  and  the  grounds  of  his  objection  .    .    .    .  " 

There  is  nothing  in  the  transcript  that  indicates  any 
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objection  was  made  by  appellant  Cedillo  regarding  instructions 
which  were  prejudicial  to  him.     Therefore,    pursuant  to  Rule  30, 
Cedillo  cannot  cite  as  error  a  prejudicial  instruction. 


J.  APPELLANT   CEDILLO  DOES   NOT 

HAVE   STANDING   TO   PROSECUTE 
AN  APPEAL  OF   HIS  CONVICTION. 


Appellant  Cedillo  was  sentenced  and  judgment  against  him 
entered  on  April  1,    1966.     He  did  not  file  a  notice  of  appeal  until 
April  20,    1966.     Therefore,    his  notice  of  appeal  was  not  timely 
filed,    and  he  thereby  lacks  standing  to  prosecute  an  appeal  of  his 
conviction. 

Rule  37(a)(2),    Federal  Rules  of  Criminal  Procedure. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted  that 

the  judgment  of  conviction  of  appellants  Juvera  and  Cedillo  should 

be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW  BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.   S.   Attorney, 
Chief,    Criminal  Division, 

JAMES  E.    SHEKOYAN, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/         James  E.   Shekoyan 
JAMES   E.    SHEKOYAN 
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Revenue  Act  of  1924,  c.  234,  43  Stat.  253,  Sec.  203 9 

Miscellaneous; 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

No.  21,138 
ARMAND  F.  ROBERGE, 

Petitioner 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION 
OF  THE  TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 
The  Tax  Court's  memorandum  findings  of  fact  and  opinion 
(l-R.  198-206)  are  not  officially  reported. 

JURISDICTION 
This  petition  for  review  (l-R.  225-230)  involves  federal  income 
taxes  for  the  taxable  year  I96I.  On  January  17^  1963>  the  Commissioner 
of  Internal  Revenue  mailed  to  the  taxpayer  a  notice  of  a  deficiency, 
asserting  deficiencies  in  taxes  for  the  years  i960  and  196I  in  the 
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1/ 
aggregate  amount  of  $1,569-20  (l-R.  5-9).      Within  ninety  days 


I 


thereafter,  on  April  15^  19^3^  the  taxpayer  filed  a  petition  with  the 
Tax  Court  for  a  redetermination  of  those  deficiencies  under  the 
provisions  of  Section  6213  of  the  Internal  Revenue  Code  of  195^. 
(I-Ro  I-I5. )  The  decision  of  the  Tax  Court  was  entered  March  9,  1966. 
(l-R.  22^. )  The  case  is  "brought  to  this  Court  by  a  petition  for 
review  filed  June  2,  I966  (l-R.  225-230),  within  the  three-month  period 
prescribed  in  Section  fkS3   of  the  Internal  Revenue  Code  of  195^. 
Jurisdiction  is  conferred  on  this  Court  by  Section  7^82  of  that  Code. 

QUESTION  PRESENTED 

Was  the  Tax  Court  correct  in  holding  that  the  gain  reali zed  by 
taxpayer  on  the  sale  of  his  property  at  ii-55  North  35th  Street,  Seattle, 
Washington,  which  he  held  for  rental  and  investment  purposes,  is  to 
be  recognized  as  a  long-term  capital  gain? 

STATUTES  INVOLVED 

The  pertinent  portions  of  the  statutes  involved  are  set  out  in 
the  Appendix,  infra. 

STATEMENT 

Armand  F.  Roberge,  the  taxpayer,  resided  at  Cle  Elum,  Fall  City, 

and  12508  Eighth  Place,  Everett,  Washington,  during  the  year  in  question, 
1961  o  Taxpayer  purchased  part  of  the  land  at  I2508  Eighth  Place  in 
1957  and  the  remainder  of  it  in  196I.  He  lived  in  a  partially  completed 
building  on  that  land  during  196I.   (l-R.  I99,  201;  II-R.  I8;  Ex.  10, 
I-R.  8I;  Pet.  Br.  6. ) 


1/  The  Commissioner  conceded  at  trial  that  there  is  no  deficiency 
in  tax  for  I96O.   (l-R.  198-I99. ) 
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Prior  to  1961^  taxpayer  owned  tvo  pieces  of  property  which  he  held 
for  rental  and  investment  purposes,  one  of  these  properties  was  located 
at  2120  East  54th  Street,  Seattle,  Washington.   It  was  acquired  on 
March  3^  1955^  aii<i  sold  in  196I.  Since  the  taxpayer  did  not  recover 
his  adjusted  cost  "basis  in  196I,  the  parties  agree  that  no  capital 
gain  was  realized  in  that  year  on  that  sale.     The  other  rental  and 
investment  property  was  located  at  ^55  Worth  35th  Street,  Seattle, 
Washington.  Taxpayer  acquired  it  on  April  k,   1957,  for  a  purchase  price 
of  $i+,250.  During  the  years  19^7  through  1959  taxpayer  made  additions 
and  improvements  to  this  property  in  the  total  amount  of  $l4,196A7. 
In  1961  taxpayer  sold  this  property  for  $12,000  in  cash  to  the  Seattle 
Disposal  Company,  a  private  corporation  (l-R.  200-201;  Stip.  par  19, 
I-R»  51 o )  Taxpayer  used  the  cash  to  purchase  land  at  I2508  Eighth 
Place  and  in  construction  of  a  residence  thereon. 

The  Commissioner  determined  that  taxpayer  realized  a  long-term 
capital  gain  in  the  amount  of  $1,678  on  the  sale  of  the  property  at 
^55  North  35th  Street,  computed  by  considering  the  original  cost, 
cost  of  improvements  and  additions,  depreciation  allowed  and  allowable, 
sale  price,  all  of  which  were  stipulated.   (l-R.  201-202 » ) 


In  the  Tax  Court,  the  taxpayer  argued  that  he  realized  no  gain  on 
the  sale  of  the  property  at  ^55  North  35th  Street,  and,  in  the 


^  Taxpayer's  basis  was  reduced  to  $10,322  by  talcing  into  account 
depreciation  which  was  claimed  and  allowed  on  the  basis  of  a  15  year 
useful  life  of  the  property. 
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alternative,  that  such  gain  was  not  recognizable  for  tax  purposes 
under  Sections  IO3I,  IO33,  and  103^  of  the  Internal  Revenue  Code  of 
195l|-.  The  Tax  Court  rejected  his  contentions,  holding  that  taxpayer 
"has  submitted  no  probative  evidence  and  has  directed  our  attention 
to  no  authorities  in  support  of  his  position."  (l-R.  202.) 

SUMMARY  OF  ARGUMENT 
Taxpayer  sold  property  held  for  rental  and  investment  purposes 
and  used  the  proceeds  to  purchase  property  which  he  used  as  his 
residence  and  hoped  later  to  rent.  The  gain  on  that  sale  is  recognized 
unless  taxpayer  can  show  that  the  transaction  comes  within  one  of  the 
nonrecognition  provisions  of  the  Internal  Revenue  Code  of  195^.  He 
urges  that  the  transaction  comes  within  Section  IO31,  IO33  and/or 

103^^. 

Section  103I  provides  for  nonrecognition  of  gain  from  the 
exchange  of  income- producing  property  for  property  of  a  like  kind, 
lliat  section  has  no  application  to  a  sale  for  cash  (as  in  the  instant 
case)  since  a  sale  does  not  qualify  as  an  exchange.  This  is  clear 
from  the  decided  cases  and  the  legislative  history  of  Section  IO3I. 
It  also  does  not  apply  since  like-kind  property  was  not  acquired. 

Section  IO33  provides  for  nonrecognition  of  gain  from  an 
involuntary  conversion.  Such  involuntary  conversion  may  occur 
through  destruction,  theft,  seizure,  or  condemnation  or  requisition 
o^^the  threat  thereof.  The  property  in  question  concededly  was  not 
destroyed,  stolen  or  seized.  Taxpayer  admitted  in  his  testimony 
that  the  property  in  question  was  voluntarily  sold  and  not  condemned. 
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requisitioned  or  under  threat  of  such  proceedings o  Therefore 
Sectioa  IO33  has  no  application  to  the  instant  case. 

Section  103^  provides  for  nonre cognition  on  the  gain  realized 
from  the  sale  of  one's  principal  residence  under  certain  conditions. 
The  statute  clearly  does  not  apply  to  the  instant  case  vhere 
taxpayer  sold  property  vhich  the  facts  of  record  shov  vas  not  his 
principal  residence.  Further,  taxpayer's  attempt  to  combine 
Sections  IO3I  and  103^  is  totally  unjustified  and  contrary  to  the 
clearly  expressed  intent  of  Congress „ 

Accordingly,  the  taxpayer  cannot  show  that  the  nonrecognition  sections 

of  the  Internal  Revenue  Code  apply  to  the  transaction  here  in 

question.  The  Tax  Court  was,  therefore,  correct  in  holding  that  the 

taxpayer's  realized  gain  is  recognized. 

ARGUMENT 

THE  TAX  COURT  CORRECTLY  HELD  THAT  THE 
GAIN  REALIZED  BY  TAXPAYER  ON  THE  SALE 
OF  HIS  PROPERTY  AT  ^55  NOROM  35th 

STREET^  SEATTLE,  WASHINGTON^  WHICH  HE 
HELD  FOR  RENTAL  AND  INVESTMENT  HJBPOSES 
IS  TO  BE  RECOGNIZED  AS  A  LONG-TERM 
CAPITAL  GAIN 

A.   Introduction 

In  1961  taxpayer  sold  certain  property  (land  and  a  building 

thereon  at  ^55  North  35th  Street  in  Seattle)  which  he  held  for 

investment  and  rental  purposes,  for  $12,000  ia  cash.   (l»R„  200.) 

With  part  of  the  cash  received  on  that  sale,  he  purchased  in  a 

separate  transaction  in  that  same  year,  another  piece  of  land  (located 
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at  12508  Eighth  Place,  Everett,  Washington)  and  hegan  construction 

thereon  of  a  house  to  be  used  as  his  personal  residence  and  for  rental 

purposes o   (l-Rc  201,  203. )  The  house  at  12508  Eighth  Place  had  not 

been  completed  at  the  time  of  trial,  nor  had  any  portion  of  it  been 

rented  although  taxpayer  has  resided  there  since  I96I.   (l-R.  201,  204; 

II-R.  l8|  Ex,  10,  I-R.  81. )  This  appeal  presents  the  question  of 

vhether  the  gain  realized  on  the  sale  of  the  property  at  U55  North 

3/ 
35th  Street  is  to  be  recognized  for  tax  purposes 0 

A  gain  realized  from  the  sale  or  exchange  of  property  is 

recognized  and  results  in  taxable  gain  unless  the  taxpayer  can  shov 

that  one  of  the  nonre cognition  provisions  of  Subtitle  A  of  the 

Internal  Revenue  Code  of  195^  governs  such  sale  or  exchange.  Internal 

Revenue  Code  of  195^,  Section  1002,  Appendix,  infra.  Taxpayer 

argues  that  this  transaction  is  governed  by  Sections  I03I,  IO33  and/or 

103^4-  of  the  195^;  Code  Appendix,  infra.  None  of  these  provisions 

apply  to  the  sale  in  question,  however,  the  gain  realized  on  that 

3/  In  the  Tax  Court,  taxpayer  argued  that  he  realized  no  gain  on 
the  sale  in  question.   (l-R.  202. )  On  appeal,  he  has  apparently 
dropped  this  contention . and  argues  only  that  the  gain,  although 
realized,  is  not  recognized,   (Br.  9-10, )  The  amount  of  gain  which 
taxpayer  realized  is  the  excess  of  the  amount  received  over  the 
adjusted  basis  of  the  property  sold.  Internal  Revenue  Code  of  195^^ 
Section  1001 (a).  Appendix,  infra.  Taxpayer  stipulated  the  amount  he 
received  on  the  sale  as  well  as  all  elements  necessary  to  determine 
his  basis.  The  Tax  Co\irt's  decision  was  based  on  these  stipulated 
facts,  which  showed  that  taxpayer  had  realized  a  gain  on  the  sale 
in  question.   (l-R.  202. ) 
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sale  results  in  taxable  income  to  taxpayer,  as  found  by  the 

Tax   Court. 

B.   Congress  has  limited  the  application 
^  Section  1031(a)  to  exchanges  of"^ 
like-kind  property;  that  section  does 
not  apply  inhere  property  is  sold  and 
the  proceeds  are  invested  in  dissimilar 
property 

Under  Section  1031(a)  of  the  195^  Code,  no  gain  or  loss  is 

recognized  if  property  held  for  productive  use  or  investment  is 

exchanged  for  property  of  a  like  kind  (except  to  the  extent  of  "boot" 

received  in  addition  to  the  like-kind  property  under  Section  1031(b)). 

If,  on  the  other  hand,  property  held  for  productive  use  or  investment 

is  sold,  the  gain  or  loss  realized  on  the  sale  is  recognized. 

y 

Section  1002  of  the  195^  Code,      The  distinction  between  a  sale 
and  exchange  is  crucial  to  the  disposition  of  this  case„  No 
"exchange"  as  contemplated  by  Section  IO3I  occurred  here  when  the 

taxpayer  sold  his  property  at  455  North  35th  Street  to  the  Seattle 
Disposal  Company  and  thereafter  invested  the  proceeds  in  other 
property.  Those  transactions  did  not  amount  to  an  exchange  since 
"'Exchange'  is  a  word  of  precise  import,  meaning  the 

^  The  reason  for  this  difference~in  treatment  is  that,  in  an 
exchange,  while  taxpayer  has  realized  gain  or  loss  in  a 
constitutional  sense,  his  money  is  still  tied  up  in  a  continuing 
investment  and  he  has  not  realized  gain  in  a  practical  and 
economic  sense.  In  a  sale,  on  the  other  hand,  taxpayer  has 
"cashed  in"  on  his  gain  or  closed  out  his  losing  venture,  and 
gain  or  loss  is  realized  in  both  the  constitutional  and  the 
practical  and  economic  sense.  Portland  0^  Co.  v.  Commissioner, 
109  P.  2d  kJ9   (C,  A,  1st),  certiorari  denied,  310  U.  S, 
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giving  of  one  thing  for  another,  requiring  the  transfer  to  be  in  kind, 
and  excluding  transactions  into  vhich  money  enters  either  as  the 
consideration  or  as  a  basis  of  measure."  Trenton  Cotton  Oil  Co.  v. 
Commissioner,  1^7  F.  2d  33,  36  (C.  A.  6th )j  see  Bloomington  Coca- 
Cola  B.  Co.  V.  Commissioner,  I89  F.  2d  ik,   I6   (C.  A.  Tth); 
Covden  v.  Commissioner,  decided  October  21,  I965  (P-H  Memo  T.  C, 
par.  65,278),  affirmed  per  curiam,  365  F.  2d  832  (C,  A.  1st), 
petition  for  vrit  of  certiorari  pending  (1966  Term,  No,  872). 

Both  Section  1031(a)  and  its  legislative  history  place  an 
important  qualification  on  the  rule  of  nonrecognition  contained 
therein.  While  the  legislative  mandate  is  to  postpone  recognition 
of  gain  or  loss  when  the  essential  features  of  the  investment  remain 
the  same.  Section  1031(a)  extends  that  rule  only  to  true  exchanges 
of  like  property,  A  sale,  even  though  followed  by  an  immediate 
reinvestment  in  similar  property,  does  not  fall  under  that  statutory 
umbrella.  Coastal  Terminals,  Inc.  v.  United  States,  320  F.  2d  333^ 
337  (C.  A.  i|-th);  Trenton  Cotton  Oil  Co.  v.  Commissioner,  supra,  p.  36 j 
Bloomington  Coca-Cola  B.  Co,  v.  Commissioner,  supra,  p.  I6;  Rogers  v. 
Commissioner,  hk   T.C,  126,  pending  on  appeal  (C.  A,  9th,  No.  20,621); 
Detroit  Egg  Biscuit  &  Specialty  Co.  v.  Commissioner,  9  BoT.A.  I365. 
That  a  sale  of  property  for  cash  and  a  subsequent  investment  of  the 
proceeds  in  other  property  is  not  an  exchange  within  the  meaning  of 
Section  IO31  is  clear  from  the  following  colloquy  in  the  House  of 
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Representatives  between  one  of  the  sponsors  of  the  bill  containing 

the  original  predecessor  of  Section  IO3I  (Section  203(b)(l)  of  the 

Revenue  Act  of  192^1-,  c.  234,  ^3  Stat.  253)  and  another  Representative 

(65  Cong.  Record,  Part  3^  p.  2799): 

Mr.  LaGuardia.  Under  this  paragraph  is  it  necessary 
to  exchange  the  property?  Suppose  the  property  is  sold 
and  other  property  immediately  acquired  for  the  same 
business.  Would  that  be  a  gain  or  loss,  assuming  there  is 
a  greater  value  in  the  property  acquired? 

Mr.  Green  of  lova.  If  the  property  is  reduced  to 
cash  and  there  is  a  gain,  of  course  it  will  be  taxed. 

Mr.  LaGuardia.  Suppose  that  cash  is  immediately 
put  back  into  the  property,  into  the  business? 

Mr,  Green  of  Iowa.  That  would  not  make  any 
difference . 

Accordingly,  it  is  clear  from  the  decided  cases  and  the  legislative 

history  that  the  transactions  in  the  instant  case  do  not  qualify  as 

an  exchange  and  are,  therefore,  not  governed  by  Section  IO31.  This 

result  is  within  the  intent  of  Congress  in  enacting  Section  IO31 

since,  when  taxpayer  sold  the  property  at  i*-55  North  35th  Street,  he 

received  $12,000  in  cash  which  he  was  free  to  use  as  he  wished.  He 

had  realized  a  gain  in  every  sense  of  the  word  and,  therefore,  that 

gain  is  recognizable  for  tax  purposes „  The  fact  that  he  chose  to 
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invest  the  proceeds  of  the  sale  in  different  property  does  not  change 

i/ 

the  essential  nature  of  the  previous  sale. 

C.  Section  1033  does  not  apply  to 
taxpayer's  voluntary  sale  of  his 
property  to  a  private  corporation 

Section  1033(a)  of  1954  Code  provides  that  gain  realized  upon 
an  involuntary  conversion  of  property  vill  not  be  recognized.  An 
involuntary  conversion  is  one  occasioned  by  destruction,  theft, 
seizure,  or  condemnation  or  requisition  or  the  threat  thereof. 
Taxpayer  argues  that  the  property  in  question  was  condemned . 

In  order  to  qualify  for  nonrecognition  under  the  portion  of 
Section  1033(a)  relating  to  condemnation  and  requisition,  taxpayer 
must  show  that  a  government — state,  local  or  federal--instituted 
condemnation  or  requisition  proceedings  or  threatened  to  do  so. 
Hitke  V,  Commissioner,  296  F.  2d  639  (C.  A.  Tth).  Such  condemnation 
must  be  completely  beyond  the  control  of  the  taxpayer.  Dear 
Publication  &  Radio,  Inc.  v.  Commissioner,  2jk   F.  2d  656  (C.  A.  3d). 
In  the  instant  case  taxpayer  testified  at  trial  that  he  was 
approached  by  a  Mr.  Meacham,  of  the  Seattle  Disposal  Company,  who 
offered  him  $12,000  for  the  property  in  question,  which  he  accepted. 
(II-R.  25. )  He  conceded  that  the  Seattle  Disposal  Company  was  a 
private  corporation  engaged  in  the  business  of  garbage  collection 

17  Section  103Ha;  is  not  applicable  also  because  the 
property  sold  was  unlike  the  property  later  acquired.  The 
Tax  Court  did  not  reach  that  question,  however,  because  of 
the  absence  of  the  requisite  exchange.   (l-R.  20k.) 
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which  had  no  connection  with  the  government  other  than  its  possession 

of  a  contract  with  the  City  of  Seattle  for  collection  of  garbage. 

(II-R.  ii-0.  )  Taxpayer  testified  as  follows  (II-R,  kO)t 

Q.  Did  the  state,  federal  or  any  municipal 
government  condemn  or  requisition  your  property?  Did 
they  [Seattle  Disposal  Company]  get  any  information  from 
any  of  these  governments  that  your  property  was  to  he 
condemned? 

A.  No,  it  was  just  obvious, 

Q.  Did  you,  in  fact,  receive  any  communication 
from  any  government,  whether  it  be  on  the  city, 
state  or  federal  level,  with  respect  to  condemnation 
of  this  property  at  ^55  North  Thirty-fifth  Street? 

Ao  No. 

Since,  by  taxpayer's  own  admission,  there  was  no  requisition, 

condemnation,  or  threat  thereof.  Section  1033  lias  no  application  to 

gain  realized  on  the  sale  in  question„ 

D,  Section  103^ (a),  providing  for  non°° 
recognition  of  gain  realized  from  the 

sale  of  a  resid^ce  under  certain 
conditions,  dQes_not__apply  to  the  sale 
of  rental  and  investment^^propert^ 

Section  103i|-(a)  of  the  195^  Code  provides  that  where  a  taxpayer 

sells  his  principal  residence  and,  within  a  period  beginning  one 

year  before  the  date  of  sale  and  ending  one  year  after  the  date  of 

sale,  purchases  a  new  residence,  gain  will  be  recognized  only  to  the 

extent  that  the  adjusted  sales  price  of  the  old  residence  exceeds 

the  cost  of  purchasing  the  new  residence.  As  already  stated,  taxpayer 

in  the  instant  case  sold  property  which  he  held  for  rental  and 
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investment  purposes  and  invested  the  proceeds  in  a  residence. 

Section  103if(a)  on  its  face  applies  only  to  the  sale  of  one's 

old  residence  and  purchase  of  a  new  residence.  The  statute  clearly 

does  not  apply  to  the  instant  case. 

In  the  Tax  Court,  taxpayer  argued  that  he  sold  two  pieces  of 

property  as  a  "package",  ^55  North  35th  Street,  the  rental  and 

investment  property,  and  2120  East  ^ki.h   Street,  the  i^esidential 

property,  and  that  the  property  purchased  was  held  for  rental  and 

investment  as  well  as  residentied  purposes.   (l-R.  203. )  The  record 

in  this  case,  however,  fails  to  disclose  any  link  between  the  two 

transactions.  Taxpayer  claimed  that  Section  IO3I  (relating  to 

exchanges  of  income- producing  and  investment  property)  and  Section 

103^  (relating  to  sale  of  a  residence)  could  be  combined  to  avoid 

any  recognition  of  gain  on  these  transactions.  The  Tax  Court 

rejected  this  argument,  as  follows  (l-R.  205-206); 

We  find  no  justification  for  petitioner's 
[taxpayer's]  apparent  attempt  to  combine  the 
use  of  sections  IO31  and  103^  to  obtain  non- 
recognition  of  his  gain  on  the  sale  of  the 
property  at  455  North  35th  Street,  Seattle, 
Wash.  Each  of  those  sections  was  enacted  to 
provide  relief  in  the  specific  circxanstances 
covered  therein  and  there  is  no  authority  for 
combining  two  separate  transactions  to  gain 
partial  nonrecognition  of  gain  under  one 
section  and  nonrecognition  of  the  remaining 
gain  under  the  other  section. 

It  is  not  clear  whether  on  this  appeal  taxpayer  renews  the 

contention  made  in  the  Tax  Court.  He  now  urgues  that  k^3   North 
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35th  Street  was  his  principal  place  of  residence  when  it  was 
sold  in  1961  and  that  Section  103^1- (a)  applies  for  that  reason. 
(Bro  9^  1^. )  Before  trial,  however;,  he  stipulated  that  the  property 
at  455  North  35th  Street  was  held  for  rental  and  investment  purposes 
and  that  during  I96O  and  I96I  he  lived  at  places  other  than  that 
address.   (Stip.  pars.  1,  5,  19,  I-R,  kj,   kS,    51.,  )  Since  taxpayer 
introduced  no  evidence  in  this  connection  other  than  the  stipulation, 
the  Tax  Court  correctly  held  (l^R.  205 )s   "It  is  clear  that 
petitioner  [taxpayer]  was  not  using  the  property  at  ii-55  North  35th 
Street,  Seattle,  Wash.,  as  his  residence  at  the  time  of  the  sale  *  *  */' 

In  any  event,  it  is  clesir  that  both  of  taxpayer's  contentions 
are  incorrect.  His  "package"  theory  is  unsupported  by  any  cases 
or  legislative  history  and  is  contrary  to  the  clearly  expressed 
intent  of  Congress  to  grant  specific  relief  in  specific  situations. 
Further,  the  transaction  in  which  the  property  at  2120  East  54th 
was  sold  is  not  before  the  Court  since  no  gain  was  recognized  on 
that  sale.  Taxpayer's  argument  that  the  sale  of  455  North  35th 
Street  was  the  sale  of  his  residence  is  factually  incorrect  and  is 
inconsistent  with  his  argument  below  that  his  residence  was  2120 
54th  Street. 

Finally  taxpayer  argues  that  the  District  Court  case  of  Sayre  v„ 
United  States,  I63  F.  Supp.  495  (S,Do  W.  Va. ),  is  controlling  here. 
In  that  case,  the  taxpajrer  exchanged  a  farm,  on  which  was  located 
their  residence,  for  another  farm  and  in  addition  received  cash  boot. 
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They  then  invested  part  of  the  cash  boot  in  a  new  residence.  The  sole 
issue  presented  to  the  court  was  the  allocation  of  the  cash  received 
as  between  the  residence  and  the  farm  since  only  the  former  portion 
would  not  be  recognized  when  it  was  used  to  purchase  a  new  residence. 
There  was  no  question  as  to  whether  the  transaction  qualified  for 
nonrecognition,  since,  except  for  the  boot,  taxpayers  were  in  the 
same  position  before  the  sale  as  after  it.  As  the  court  stated 

(pp.  497-^^98)- 

In  the  instant  case,  after  the  exchange  of  farms  and 
residences,  taxpayers  owned  geographically  different 
property  from  that  held  previously,  but  they  still  owned 
substantially  the  same  things  as  before  o  At  the  beginning 
of  1951  these  plaintiffs  owned  a  farm  and  a  $9^000  residence. 
At  the  conclusion  of  the  transactions  described  above, 
they  still  owned  a  farm,  and  a  residence  *  *  *, 

That  case  is  thus  clearly  distinguishable  from  the  instant  case, 

where  before  the  sale  in  question  taxpayer  owned  renteil  and 

investment  property  and  after  the  sale  he  owned  residential  property. 

Further,  in  the  Sayre  case  the  income- producing  property  was  disposed 

of  in  an  exchange  which  qualified  under  Section  IO31,  (income 

producing  property  for  income  producing  property)  whereas  in  the 

instant  case  such  an  exchange  was  absent, 

CONCLUSION 

None  of  the  nonrecognition  sections  of  the  195!*-  Code  apply 

to  the  instant  case.  The  decision  of  the  Tax  Court  holding  that 
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taxpayer's  gain  on  the  sale   in  question  is  recognizable  is  correct  and 
should  be  affirmed. 

Respectfully  submitted. 


MITCHELL  ROGOVIN, 

Assistant  Attorney  General, 

LEE  A,  JACKSON, 
GILBERT  E,  AITOREWS, 
ROBERT  Ho  SOLOMON, 

Attorneys , 

Department  of  Justice, 


Washington,  D.  C.  20530. 


MARCH,  1967. 


CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  I8,  I9  and  39  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the 
foregoing  brief  is  in  full  compliance  with  those  rules. 
Dated:  ^day  of  ,  196T« 


ROBERT  H,  SOLOMON 
Attorney 

6/  Taxpayer  requests  this  Court  to  remand  this  case  to  the  Small 
Tax  Division  of  the  Tax  Court  if  it  is  reversed.   (Br.  I6. )  S„  I8, 
90th  Cong,,  1st  Sess.,  a  bill  to  establish  such  a  division,  is 
now  pending  in  the  Senate  and  has  not  been  enacted  into  law. 
There  is,  therefore,  no  authority  for  the  remand  which  taxpayer 
requests. 
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APPENDIX 
Internal  Revenue  Code  of  195^: 

SECo  1001.   DETERMINATION  OF  AMOUNT  OF  AND  RECOGNITION 
OF  GAIN  OR  LOSS. 

(a)  Computation  of  Gain  or  Loss. --The  gain  from  the 
sale  or  other  disposition  of  property  shall  be  the  excess 
of  the  amount  realized  therefrom  over  the  adjusted  "basis 
provided  in  section  1011  for  determining  gain,  and  the 
loss  shall  be  the  excess  of  the  adjusted  basis  provided  in 
such  section  for  determining  loss  over  the  amount  realized. 


(c)  Recognition  of  Gain  or  Loss. --In  the  case  of  a 

sale  or  exchange  of  property,  the  extent  to  vhich  the  gain 

or  loss  determined  under  this  section  shall  be  recognized 

for  purposes  of  this  subtitle  shall  be  determined  under 
section  1002. 


(26  U.S.C.  196k   ed.,  Sec.  1001.) 

SEC.  1002.   RECOGNITION  OF  GAIN  OR  LOSS. 

Except  as  otherwise  provided  in  this  subtitle,  on 
the  sale  or  exchange  of  property  the  entire  amount  of  the 
gain  or  loss,  determined  under  section  1001,  shall  be 
recognized. 

(26  U.S.C,  1964  ed..  Sec.  1002.) 

SEC.  1031.  EXCHANGE  OF  PROPERTY  HELD  FOR  PRODUCTIVE 
USE  OR  INVESTMENT. 

(a)  Nonrecognition  of  Gain  or  Loss  From  Exchanges 
Solely  in  Kind. --No  gain  or  loss  shall  be  recognized  if 
property  held  for  productive  use  in  trade  or  business 
or  for  investment  (not  including  stock  in  trade  or  other 
property  held  primarily  for  sale,  nor  stocks,  bonds, 
notes,  choses  in  action,  certificates  of  trust  or 
beneficial  interest,  or  other  secruities  or  evidences  of 
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indebtedness  or  interest)  is  exchanged  solely  for  property 
of  a  like  kind  to  be  held  either  for  productive  use  in 
trade  or  business  or  for  investment. 

(b)   [as  amended  by  Sec.  201(c),  Act  of  September  22, 
1959,  P.  L.  86-3U6,  73  Stat.  621]  Gain  From  Exchanges  Not 
Solely  in  Kind. — If  an  exchange  would  be  within  the  provisions 
of  subsection  (a),  of  section  1035(a),  of  section  1036(a), 
or  of  section  1037 (a),  if  it  were  not  for  the  fact  that  the 
property  received  in  exchange  consists  not  only  of  property 
permitted  by  such  provision  to  be  received  without  the 
recognition  of  gain,  but  also  of  other  property  or  money, 
then  the  gain,  if  any,  to  the  recipient  shall  be  recognized, 
but  in  an  amount  not  in  excess  of  the  sum  of  such  money  and 
the  fair  market  value  of  such  other  property. 


(26  U.S.C.  1964  ed..  Sec.  IO31.  ) 

SEC.  1033.   INVOLUNTARY  CONVERSIONS. 

(a)  General  Rule. --If  property  (as  a  result  of  its 
destruction  in  whole  or  in  part,  theft,  seizure,  or  requisition 
or  condemnation  or  threat  or  imminence  thereof)  is 
compulsorily  or  involuntarily  converted-- 

(1 )  Conversion  into  similar  property. - - Into 
property  similar  or  related  in  service  or  use  to  the 
property  so  converted,  no  gain  shall  be  recognized. 


(3)  Conversion  into  money  where  disposition 
occurred  after  1950. --Into  money  or  into  property  not 
similar  or  related  in  service  or  use  to  the  converted 
property,  and  the  disposition  of  the  converted 
property  (as  defined  in  paragraph  (2))  occurred 
after  December  31,  1950,  the  gain  (if  any)  shall  be 
recognized  except  to  the  extent  hereinafter  provided 
in  this  paragraph; 

(a)  Nonrecognition  of  gain. --If  the  tax- 
payer during  the  period  specified  in  sub- 
paragraph (b),  for  the  purpose  of  replacing  the 
property  so  converted,  purchases  other  property 
similar  or  related  in  service  or  use  to  the 
property  so  converted,  or  purchases  stock  in 
the  acquisition  of  control  of  a  corporation 
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owning  such  other  property,  at  the  election  of 
the  taxpayer  the  gain  shall  be  irecognized  only 
to  the  extent  that  the  amount  realized  upon 
such  conversion  (regardless  of  whether  such  amount 
is  received  in  one  or  more  taxable  years)  exceeds 
the  cost  of  such  other  property  or  such  stock. 
Such  election  shall  be  made  at  such  time  and  in 
such  manner  as  the  Secretary  or  his  delegate  may 
by  regulations  prescribe.  *  *  * 


(26  U.S.C.  1964  ed..  Sec.  1033.) 

SEC.  1034.   SALE  OR  EXCHANGE  OF  RESIDENCE. 

(a)  Nonre cognition  of  Gain. --If  property  (in  this 
section  called  "old  residence")  used  by  the  taxpayer  as 
his  principal  residence  is  sold  by  him  after  December  31, 
1953^  and,  within  a  period  beginning  1  year  before  the 
date  of  such  sale  and  ending  1  year  after  such  date, 
property  (in  this  section  called  "new  residence")  is 
purchased  and  used  by  the  taxpayer  as  his  principal 
residence,  gain  (if  any)  from  such  sale  shall  be  recognized 
only  to  the  extent  that  the  taxpayer's  adjusted  sales 
price  (as  defined  in  subsection  (b))  of  the  old  residence 
exceeds  the  taxpayer's  cost  of  purchasing  the  new  residence, 


(26  U.S.C,  1964  ed..  Sec.  IO34. ) 
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NO.     2  114  1 
IN   THE   UNITED  STATES   COURT   OF   APPEALS 
FOR    THE   NINTH  CIRCUIT 

DECEVIGNE    KILPATRICK, 

Appellant, 
vs. 
UNITED  STATES  OF   AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 


JURISDICTIONAL  STATEMENT 

The  appellant,    Decevigne  Kilpatrick,    was  indicted  on  March 
2,    1966,    by  the  Federal  Grand  Jury  for  the  Southern  District  of 
California,    Central  Division. —' 

This  Indictment,    which  consisted  of  one  count,    charged 
appellant  with  transporting  a  1966  Chevrolet  Station  Wagon  in  inter- 
state commerce  fronri  Seattle,    Washington  to  Fresno  County,    Cali- 
fornia,   knowing  that  this  motor  vehicle  had  been  stolen,    in  violation 
of  Section  2312,    Title  18,    of  the  United  States  Code  [C.  T.    2]. 

The  appellant  was  arraigned  and  entered  a  plea  of  not  guilty 


1_/  C.  T.    refers  to  Clerk's  Transcript  of  Proceedings. 

1. 


as  charged  in  the  Indictment,    on  April  11,    1966. 

A  waiver  of  jury  was  filed,    and  trial  was  had  before  the 
Honorable  Myron  D.    Crocker,    United  States  District  Judge,    on 
May  31,    1966.     Appellant's  motion  for  judgment  of  acquittal  was 
denied  and  he  was  found  guilty  [C.  T.    14]. 

On  June  13,    1966,    appellant  was  sentenced  to  imprisonment 
for  a  period  of  three  years,    by  the  Honorable  Myron  D.    Crocker, 
who  included  in  the  sentence  his  recommendation  that  the  appellant 
be  placed  in  an  institution  where  he  could  receive  psychiatric 
treatment  [C.  T.    15]. 

A  timely  notice  of  appeal  was  filed  by  appellant  on  June  17, 
1966  [C.  T.    18],    and  on  June  29,    1966,    appellant  filed  his  statement 
of  the  point  on  which  he  intended  to  rely  on  appeal,    namely,    "That 
the  Court  erred  in  applying  the  MacNaughton  irresistible  impulse 
test  of  criminal  responsibility  and  failed  to  apply  the  'substantial 
capacity'  test  of  the  Model  Penal  Code"  [C.  T.    19]. 

The  District  Court  had  jurisdiction  of  the  cause  under  Title 
18,    United  States  Code,    Sections  3231  and  3237. 

This  Court  has  jurisdiction  under  Sections  1291  and  1294, 
Title  28,    of  the  United  States  Code. 

STATEMENT   OF   FACTS 

On  February  10,    1966,    appellant  Decevigne  Kilpatrick  was 

apprehended  by  members  of  the  California  Highway  Patrol  near 

2/ 
Kingsburg,    California,    after  leading  them  on  an  extended  chase.   — ' 


2]  R.  T.    62-66;    R.  T.    refers  to  Reporter's  Stenographic  Tran- 

script. 
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Appellant  admitted  that  he  had  stolen  the  1966  Chevrolet 
Station  Wagon,    in  which  he  was  apprehended,    from  a  new  car  dealer 
in  Seattle,    Washington,    and  transported  it  across  several  state 
lines  [R.  T.    74]. 

The  business  manager  of  Nelson  Chevrolet  in  Seattle, 
Washington,    testified  that  the  1966  Chevrolet  Station  Wagon  had 
been  stolen  from  his  company  in  the  early  part  of  1966  [R.  T.    70]. 

Solely  at  issue  in  the  trial  was  the  defendant's  mental  com- 
petency,   and  two  psychiatrists  were  appointed  to  assist  the  court 
in  this  regard.     The  reports  of  Jackson  C.    Dillon,    M.  D.  ,    and 
Use  Vivien  Colett,    M.  D.  ,    were  received  in  evidence  [R.  T.    6-7, 
41],    and  are  a  part  of  the  record  on  appeal  [C.  T.    3-13]. 

From  the  psychiatric  testimony  it  developed  that  the  appel- 
lant is  an  alert,    well  oriented,    highly  intelligent  individual  who 
communicates  easily  [R.  T.    12].     His  IQ  is  somewhere  in  the  upper 
15%  of  the  American  population  [R.  T.    16-17],    and  he  was  consid- 
ered coherent,    relevant,    well-spoken  and  to  have  displayed  no 
deficiency  in  memory  for  recent  and  past  events  [R.  T.    34]. 

Both  psychiatrists  mentioned  that  while  in  prison,    appellant 
had  served  as  a  psychiatric  technician  and  had  been  assigned  to  deal 
with  suicidal  prisoners  [R.  T.    16,    30-31]. 

It  was  the  opinion  of  Dr.    Dillon  that  the  appellant  was  "not 
suffering  from  any  psychiatric  illness;    that  is,    a  mental  illness 
or  nervous  illness  of  any  consequence  or  innportance"  [R.  T.    12]. 


3. 


And  the  appellant  "had  been  of  sound  mind  in  the  past,    too"  [R.  T. 
12-13].     Furthermore,    the  appellant  did  not  demonstrate  any 
neurotic  or  psychoneurotic  symptoms  [R.  T.    17]. 

Regarding  the  question  of  whether  the  appellant  was  suffer- 
ing from  a  mental  disease  or  defect,    the  following  testimony  was 
elicited  from  Dr.   Dillon  on  cross-examination: 

"Q.  Now,    you  testified  on  direct  examina- 

tion,   Doctor,    that  the  defendant  does  not  suffer  from 
a  mental  disease;    is  that  correct? 
"A.  Yes. 

"Q.  Would  you  say  that  he  had  a  mental 

defect? 

"A.  Well,    not  a  mental  defect.     The  kind  of 

defect  I  feel  he  has  is  in  his  personality.  "    (R.  T.    24]. 

Dr.    Colett's  opinion  differed  from  Dr.    Dillon's  in  that  she 
felt  appellant's  illness  was  a  mental  defect  [R.  T.   43-44].     However, 
Dr.    Colett  further  stated  that  in  her  interpretation  most  sociopaths 
have  a  mental  defect  [R.  T.    49]. 

Dr.    Colett  gave  her  diagnosis  in  the  following  manner: 

"A.  I  felt  that  Mr.    Kilpatrick  had  a  socio- 

pathic  personality  disturbance.     He  shows  an  antisocial 
reaction  with  severe  neurotic  compulsive  tendencies. 
"Q.  Can  this  man  therefore  be  considered 

insane  in  the  true  concept  of  mental  illness? 

"A.  In  the  true  concept  of  mental  illness, 

4. 


no.  "    [R.  T.    38]. 

Dr.    Dillon  testified  as  to  his  diagnosis: 

"A.  Well,    my  diagnosis  was  that  of  a 

personality  disorder,    sociopathic  type.     By  that  I 
mean  that  he  has  a  personality  difficulty  which  would 
lead  to  abnormal  or  antisocial  behavior. 

"Q.  Would  such  diagnosis  militate  against 

his  criminal  responsibilities? 

"A.  No,    I  think  most  criminals  would  fall 

in  this  category. 

"Q,         Is  it  your  opinion  that  the  defendant  has 
a  compulsion  to  steal  cars.    Doctor? 

"A.  Well,    he  is  certainly  a  recidivist.     He 

has  stolen  cars  anytime  the  opportunity  arose,    certainly, 
when  he  is  released  from  custody.     I'm  not  so  sure  that 
he  has  a  compulsion  to  steal  them  in  the  sense  of  a 
psychoneurotic  compulsion.     I  think  that  this  is  a 
recidivist  behavior  pattern. 

"Q.  Is  it  your  testimony  that  this  is  or  is 

not  the  product  of  an  organic  brain  disfunction? 

"A,  I  don't  believe  its   the  result  of  organic 

brain  disfunction;    no. 

"Q.  Is  it  the  result  of  any  recognized  mental 

illness  ? 

"A.  No,    I  don't  think  so.  "    [R.  T.    18]. 

5. 


Both  psychiatrists  testified  that  the  appellant  is  not  able  to 
tolerate  release  from  incarceration,    and  that  if  he  is  released 
again  without  psychiatric  intervention  he  will  likely  commit  further 
crimes  in  an  effort  to  return  to  the  prison  environment  [R.  T.    20- 
22,    38-40].     The  anxiety  which  appellant  experiences  upon  his 
release  is  not  a  neurotic  anxiety,    but  rather  a  nervousness  com- 
mensurate to  all  the  circumstances  of  his  situation  [R.  T.    28]. 

It  was  Dr.    Dillon's  opinion  that  appellant  is  "a  typical 
example  of  a  recidivist  sympton,    who,    as  soon  as  he  is  released 
from  prison,    would  promptly  carry  out  that  same  type  or  almost 
exactly  the  same  pattern  of  activity  that  he  previously  demonstrated" 
[R.  T.    22]. 

ARGUMENT 


THIS   CASE   PRESENTS   NO  REASON   TO  CHANGE 
THE    TRADITIONAL   TEST   OF   INSANITY   IN  THE 
NINTH  CIRCUIT. 


The    M'Naghten      -  "irresistible  impulse"  test  is  the  firm- 
standing  test  of  criminal  insanity  in  this  jurisdiction,    despite 
attempts  on  the  part  of  some  litigants  to  replace  it  with  the  Durham 
rule  or  the  American  Law  Institute's  formula.     Sauer  v.    United 
States,    241  F.  2d  640  (9  Cir. ),    cert,    den.    354  U.  S.    940,    77  S.  Ct. 
1405  (1957);    Smith  v.    United  States,    342  F.  2d  725  (9  Cir.    1965). 
M'Naghten         -  "irresistible  impulse"  is  the  measure  which  is 
employed  in  the  majority  of  American  jurisdictions.     Anderson  v. 
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United  States,    237  F.  2d  118  (9  Cir.    1956).     The  Court,    in  Sauer, 
supra,    stated  that  "it  is  not  for  this  court  to  undertake  a  drastic 
revision  in  the  concept  of  criminal  responsibility,    a  task  which 
would  necessitate  a  searching  analysis  of  philosophies,    purposes 
and  policies  of  the  criminal  law,    and  which  might  substitute  free- 
dom of  insane  persons  for  either  confinement  or  commitment.     If 
change  there  is  to  be,    it  must  come  from  a  higher  judicial  authority, 
or  from  the  Congress.  " 

Whether  the  court  meant  by  that  language  that  it  considered 
itself  unable  to  change  the  law  or,    rather,    unwilling  to  change  the 
law,    the  court  was  certainly  indicating  caution  and  restraint  from 
acting  in  any  situation  where  the  alternative  proposed  and  the  urges 
of  justice  did  not  compel  so  drastic  a  revision  of  the  law. 

That  the  American  Law  Institute's  test  of  insanity  does  not 
offer  so  compelling  an  alternative,    especially  in  light  of  the  existing 
lack  of  automatic  commitment  provisions  in  most  federal  courts, 
is  reflected  by  the  fact  that  the  Ninth  Circuit  has  recently  considered 
and  rejected  this  definition.     Smith  v.    United  States,    342  F.  2d  725 
(9  Cir.    1965). 
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II 

THERE   IS   NOTHING   IN   THE    RECORD   TO 
INDICATE   THAT   THE    TRIER   OF   FACT   DID 
NOT   APPLY    THE   AMERICAN   LAW   INSTI- 
TUTE'S  TEST  OF  INSANITY,    AS   WELL  AS 
THE   M'NAGHTEN    -    "IRRESISTIBLE   IM- 
PULSE"   TEST. 


In  his  closing  statement  before  the  trial  court,    defense 
counsel  argued  that  the  defendant  was  insane  under  the  American 
Law  Institute's  definition  of  insanity,    as  well  as  under  the  tradi- 
tional Ninth  Circuit  definition  of  insanity  [R.  T.    77-81]. 

In  rendering  his  decision.    Judge  Crocker  had  the  following 
discussion  with  counsel  for  the  defense: 

"THE  COURT:    Yet,   both  (psychiatrist)  claim 

that  he  is  sane. 

"MR.    JONES:    In  the  McNaughton  sense,    you 

mean. 


"THE  COURT:    In  the  McNaughton  sense  or  any 
other  sense.  "    [R.  T.    86]. 

From  this  discussion  it  would  appear  that  the  trier  of  fact, 
in  reaching  its  opinion  as  to  the  sanity  of  appellant,   found  the  de- 
fendant to  be  sane  under  the  traditional    M'Naghten      -  "irresistible 
impulse"  test,    and  under  the  ALI  Mental  Disease-Defect-Substan- 
tial Capacity  Test,    especially  since  there  is  nothing  in  the  record 
to  indicate  that  the  court  did  not  apply  the  ALI  test  which  counsel 
for  the  defendant,    in  his  final  argument,    defined  and  requested 
[R.  T.    77-81]. 


Ill 

THERE   IS   SUBSTANTIAL  EVIDENCE  IN  THE 
RECORD   TO  SUPPORT   THE   FINDING   THAT 
APPELLANT'S   CONDUCT  WAS  NOT   THE   RE- 
SULT OF   A   MENTAL  DISEASE   OR  DEFECT. 


The  Model  Penal  Code  of  the  American  Law  Institute, 
Section  4.  01(1),    provides: 

"A  person  is  not  responsible  for  criminal 
conduct  if  at  the  time  of  such  conduct  as  a  result 
of  mental  disease  or  defect  he  lacks  substantial 
capacity  either  to  appreciate  the  wrongfulness  of 
his  conduct  or  to  conform  his  conduct  to  the  re- 
quirements of  law.  "    [emphasis  added]. 
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The  application  of  this  test  seeks  a  "mental  disease  or 
defect".     The  testimony  of  the  psychiatrists  in  the  court  below  was 
in  conflict  as  to  whether  appellant  was  suffering  from  a  mental 
disease  or  defect. 

Dr.    Dillon  stated,    unequivocally,    that  appellant  was  not 
suffering  from  a  mental  disease  or  defect  [R.  T.    24]. 

Dr.    Colett  was  of  the  opinion,    however,    that  appellant's 
illness  was  a  mental  disease.     Yet,    Dr.   Colett' s  diagnosis,    like 
Dr.    Dillon's,    was  that  appellant  had  a  sociopathic  personality  [R.  T. 
18,    38],    and,    as  Dr.    Dillon  testified,    most  criminals  fall  within 
this  diagnosis  [R.  T.    18].     Dr.    Colett  even  went  on  to  say  that,    in 
her  opinion,    most  sociopaths  have  a  mental  defect  [R.  T.    49].     It 
is  submitted,    therefore,    that  what  Dr.    Colett  meant  by  "mental 
defect"  could  not  have  been  what  the  writers  of  the  American  Law 
Institute  test  meant  by  mental  defect,    otherwise  almost  every 
criminal  before  the  courts  would  be  classified  insane. 

The  verdict  of  the  trial  judge  as  the  sole  trier  of  fact  in  this 
case  must  be  sustained,    since  there  is  substantial  evidence,    taking 
the  view  most  favorable  to  the  Government,    that  appellant's  failure 
to  conform  his  conduct  to  the  requirements  of  law  was  not  the 
result  of  a  mental  disease  or  defect.     Fraker  v.    United  States, 
294  F.  2d  859,    861  (9  Cir.    1961). 
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CONCLUSION 

The  position  of  the  Government  is  that  Judge  Crocker  did 
apply  the  ALI  test,    after  defense  counsel  defined  and  argued  for  it. 
Judge  Crocker,    with  the  ALI  test,    and  the  traditional  Ninth  Circuit 
standard  in  mind,    found  that  the  evidence,    in  his  opinion,    did  not 
support  a  finding  of  not  guilty  by  reason  of  insanity  "under  any  test". 
Since  there  is  substantial  basis  in  the  evidence  for  Judge  Crocker's 
decision,    the  judgment  below  should  be  affirmed. 

Respectfully  submitted, 

MANUEL   L.    REAL, 

United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,    Criminal  Division, 

WILLIAM  J.    GARGARO,    JR.  , 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/         William  J.    Gargaro,    Jr. 

WILLIAM   J.   GARGARO,    JR. 

Assistant  United  States  Attorney 
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DECLARATION  OF  SERVICE 

I  have  this  date  served  personally  or  hy   nail  a  copy 
Df  this  Appellant *s  Opening  Brief  on  Judge  Joseph  Karesh, 
3ity  Hall,  San  Francisco;  District  Attorney  Ferdon,  85O  Bryant 
Street,  San  Francisco;  Clerk,  District  Court  of  Appeal,  State 
Building,.  San  Francisco;  U.  S.  District  Court,  ^50  Golden  Gate 
t\venue,  San  Francisco. 

Dated:   October  10,  l966. 

CLx\UDIA  I7ALICER 
Appellant 


Art.  2,   Tlie  inliabitants  of  the  said  territory 
shall  always  be  entitled  to  the  benefits  of  the 
vjrit  of  habeas  corpus  and  of  the  trial  by  jury, 
of  a  proportionate  representation  of  the  people  in 
the  legislature;  and  of  judicial  proceedings 
according  to  the  course  of  the  coinmon  law.   All 
persons  shall  be  bailable,  unless  for  capital 
offenses,  where  the  proof  shall  be  evident  or  the 
presumption  {^reat.   All  fines  shall  be  moderate; 
and  no  cruel  or  unusual  punishments  shall  be 
inflicted.   No  man  shall  be  deprived  of  his  liberty 
or  property,  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land  and  should  the  public  exif^encies 
make  it  necessary  for  the  common  preservation  to 
take  any  person's  property,  or  to  take  his 
particular  services,  full  compensation  shall  be 
made  for  the  same  and  in  the  just  preservation  of 
rights  and  property  it  is  understood  and  declared 
tha.t  no  law  ought  ever  to  be  made  or  have  force 
in  the  said  territory,  that  shall  in  any  m.anner 
whatever  interfere  with  or  affect  private  contracts 
or  engaged  bona  fide  and  without  fraud  previously 
formed. 

It  is  noteworthy  that  the  specified  rights  are 
in  perpetuity  and  have  never  been  abrogated  and  therefore 
cannot  be  alienated  by  Congress,  the  Legislature,  the 
President,  the  Governor,  the  Courts,  or  the  Chief  Justice 
or  Federal  or  State  Justices  or  Judges  or  public 
officials  representative  by  appointment  of  special 
interests  and  minority  groups  including  alien  races  and 
philosophies  impelled  with  the  idea  of  power-dominjition 
over  ancestral  Am.ericans  and  the  Constitution  which 
protects  their  inalienable  rights. 

Senate  Document  39,  supra,  presents  at  page 
826  a  discussion  of  Article  VI,  Clause  2,  to-wit:   the 
National  Supremacy  Clause. 
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Tills  Constitution,  and  the  laws  of  the  United 
States  34li9ll  ^^hf  j-1.  t)e  Tnad  e  1  n  pur  s uanc  e  the  r  e  o  f ; 
and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land ;    and  _the  .judp-es^  in  every 
state  shall  be  bound  thereby,  any  thing  in  the 
constitution  or  laws  of  any  state  to  the  contrary 
no  tTji  th  s  tand  1  ng  • 

Appellant  presents  the  following'  Dassap'os 

concerning  the  afore savid  discussion  of  the  Suprem.acy 

Clause : 

This  Constitution,  laws  and  treaties  of  the  United 
States  are  as  much  a  part  of  the  law  of  every  state 
as  its  oT-m  local  laws  and  constitution.   Their 
obligation  "is  imperative  upon  the  state  judges, 
in  their  official  and  not  merely  in  their  private 
capacities.   From  the  very  nature  of  their  judicial 
duties,  they  would  be  called  upon  to  pronounce 
the  law  applicable  to  the  case  in  judgm.ent  which 
they  were  not  to  decide  merely  accorciing  to  the 
laws  or  constitution  of  the  state,  but  according 
to  the  laws  and  treaties  of  the  United  States  in 
"the  su.prem.c  law  of  the  land"  (21). 

(21)   I  artin  v.  Hunter's  Lessee,  1  THieat  30''^ »  335 
(1816) 

It  is  noteworthy  that     neither  the  Congress 
nor  the  California.  State  Legislature  can  enact  laws, 
and  that  the  President  a,nd  the  Governor  and  the  Federal 
and  State  Courts  oannot  enforce  lax-rs  which  are  in 
contravention  of  the  United  States  Constitution,  which  is 
the  supreme  law  of  the  land  and,  if  such  lax-js  are  so 
made  and  attempted  to  be  so  enforced,  the  sam.e  are  void. 

See  92  CJS  at  page  102^: 
The  distinction  between  a  thing  void  and  one 
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voidable  has  been  stated  by  Lord  Bacon  and  is 
that  a  thing  is  void  x^rhich  was  done  arainst  law 
at  the  very  time  of  doing"  it,  and  no  person  is 
bound  by  such  act* 

Senate  Document  3^1  supra,  presents  at  page 

716  a  discussion  of  Article  III,  Section  2,  Clause  1. 

Aij:icle_  JII^,^jSccti^  ,ljL-^J-^"'-^se  1 

The  judicial  power  of  the  United  States,  shall 
be  vested  in  one   Supreme  Court,  and  in  such 
inferior  courts  as  the  Congress  may,  from  time  to 
time,  ordain  and  establish. 

Arjt  i_c le^  1 1 1^  S e_c  t  i  o n  2  ,  CI au s  e  J^ 

The  judicial  power  shall  extend  to  all  cases,  in 
law  and  equity,  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made  under  their  authority;  .•• 

i^ticle  III,  Section  2,  Clause  2 

In  0.11  ca^-^es  affecting  am.bassadors ,  other  public 

m-inisters  and  consuls,  .%Qd  Jbhpsc^  i n  j 4ii ch  a^  state 

Ml^lJL.^^?^^ J?r^£iZ »  ^^^   Suprem.e  Court  shall  have 
original  jujrisdiction. 

!?S^I^ "^iL-^-2gI-]JM-^J- -3 J- '  supra,  presents  at  page 
621  the  following  definition: 

Cases  arising  under  the  Constitution  are  cases 
which  require  an  interpretation  of   the  Constitution 
for  their  coirrect  decisions.   They  arise  when  a 
litigant  claim.s  an  actual  or  threatened  invasion 
of  his  constitutional  rights  by  the  enforcem.ent  of 
some  act  of  public  authority,  usually  an  Act  of 
Congress  or  of  a  state  legislature,  and  asks  for 
judicial  relief. 

Appellant  present??  the  following  passage- 

concerning  the  aforesaid  discussion  of  Article  III, 

Section  2,  Clause  1: 

From  Osborn  v.  U.  S.  Banl^  (22  US  73?)  to  -oX  parte 
Young  (209  US  123),  the  Supreme  Court  established 


firmly  the  rule  that  jurisdiction  exists  in  the 
federal  courts  to  restrain  the  enforcement  of 
unconstitutional  sta,te  statutes  and  to  enjoin 
state  officials  charged  with  the  duty  of  enforcing 
state  laws  from  hrlnQilnQ   criminal  or  civil 
proceedings  to  enforce  an  invalid  statute. 

It  is  stated  in  Ji-L J2S:£i^ JLoiiSil »  2^^'  ^^  123: 

I'Jhen  the  question  of  the  validity  of  a  state 
statute  with  reference  to  the  federal  constitution 
has  been  first  raised  in  a  federal  court  that 
court  has  the  ri£;^ht  to  decide  it  to  the  exclusion 
of  all  other  courts. 

The  attempt  of  a  state  officer  to  enforce  an 
unconstitutional  statute  is  a  proceedlnp-  without 
authority  of,  and  does  not  affect,  the  state  in 
its  sovereign  or  governmental  capacity,  and  is 
an  illegal  act  and  the  officer  is  stripped  of  his 
official  character  and  is  subjected  in  his  person 
to  the  consequences  of  his  individual  conduct. 
The  state  has  no   power  to  impart  to  its  officer 
immunity  from  responsibility  to  the  supreme 
authority  of  the  United  States, 

Senate  Document  39,  supra,  at  page  10^46,  with 

regard  to  Amendm.ent  XI  concerning  "what  constitutes 

state  action"  cites  0 sb o rii_ v;»— P_«- ,5. »_ JPf rJ1J-i »  supra: 

•••a  state  official  possesses  no  official 
capacity  xrhen  acting  illegally  and  hence  can 
derive  no  protection  from  an  unconstitutional 
statute . 

It  was  held  in  ?^^ni\  y,«„  H.p,^jg:g.»  ^■^-    ^1859) 
21  How.  ^^1-8^,  16  L  Ed  l98 : 

In  every  instance  in  which  this  court  has  expounded 
the  phrases  "proceedings  at  the  comm.on  law"  and 
"proceedings  in  equity",  with  reference  to  the 
exercise  of  the  judicial  powers  of  the  courts  of 
the  United  States,  they  will  be  found  to  have 
interpreted  the  former  as  signifj'-ing  the  appli- 
cation of  the  definitions  and  principles  and  rules 
of  the  comjjion  law  to  rights  and  obligations 
essentially  legal;  and  the  latter  as  meaning  the 
administration  with  reference  to  equitable  as 
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contr-^.distinruishcd  fror:  Icrr.l  rights,    of   the 
Gouity  Ir.Tr  r.s  defined   and   influenccc^   by   the    Court 
of   Chancery   in  ilnclp.nd. 

It   Tias   held   in  rioc) t^  v^»_  Lal:c    Shore,  j^Jb c  .    H .    Co . 

111.       (1882)    105   Uo   206,    26  L  'Id   975: 

The  distinction  of  jurisdiction  betueen  la^r  and 
equity  is  constitutional  to  the  extent  to  irhich 
the  7th  aiiendnent  forbids  any  infrinrenent  of  the 
ri^ht  of  trial  hy   2vrry   as  fixed  hy   the  cor^ron  laiT, 

It  ras  held  in  C<)Mria.n  v»  Postal  Telerro.'ph, 

DC  Del.  (19^1-3)  52  I  Supp  763: 

'.'here  corstitutional  rights  arc  involved,  it  is  the 
duty  of  federal  courts  to  secure  their  protection 
even  though  state  courts  nay  fail  to  do  so  in 
.ana.lof^^ous  si tuati ons . 

A  brief  simnary  of  the  f  orecoin^':  indicates 

(1)  Tliat  appellant,  o.s  ,a  laj'ful  lineal  descendant 
of  bouth  Carolina  citizens,  ^'ho  ratified  the 
Constitution,  has  inalienable  rirhts  as  set  out 

in  the  Ordinance  for  the  Governr^.ent  adopted  1787; 

(2)  ihat  state  courts  and  judges  are  required  to 
co'ipl'y  ^*ith  Article  VI,  Clause  2,  to-^dt:   to 
conforn  decisions  r.ade  under  the  authorit3''  of 
state  constitutions  and  lairs  to  the  civil  rights 
guaranties  accorded  to  ancestral  j\j-iericans  in  the 
Constitution; 

(3)  That  cases  arising  under  the  Constitution  and 
la-^Ts,  nadc  in  pu.rsuance  thereof,  shall  be  deterrlnod 

by  the  3upre]'.e  Court; 

(^)   'rho/fc  federal  courts  shall  restrain  the  enforce- 
nent  of  unconstitutional  state  statutes  and  shall 
deterriine  the  validity  of  state  statutes  -rdth 
reference  to  the  Constitution  nhen  aslieci  to  do   so; 

(5)  Tliat  the  acts  of  st.ate  officers  in  attenptinn- 
to  enforce  unc on s t i tu t i o nal  s t a tu  +* c s ,  b e i  nr 
unla.Tjful,  are  void  .and  represent  personal  acts 

of  the  officer  ro/cher  than  the  acts  of  the  state; 

(6)  Tliat  in  federal  courts  natters  shall  bo 
deternined  uith  specific  reference  to  requirenents 
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of  the  copj^ion  IrAJt    and  with  specific  reference  to 
equity,  as  f^uaranteed  on  both  counts  by  the 
Constitution; 

(7)   Tliat  T'Jhere  constitutional  rip-hts  are 
involved  it  is  the  duty  of  federal  courts  to 
secure  their  protection  even  thoup-h  state  courts 
fa-il  to  do  so. 

As  shown  by  Appellant ^s  Opening  Brief,  DCA 

1  Civil  23371,  Ar^uraent  I: 

THE  DECEL.3ER  20,  l939,  INTERLOCUTORY  JUDGi  EKT 
IS  VOID,  BECAUSE  THE  JUDGE  'JAS  AN  EN  PL  OYER- PARTY 
OF  THE  NEDICAL  EXANINiCRS,  AS  DISCO^/ERED  ON 
APRIL  1^4,  196^. 

Section  170  of  the  Code  of  Civil  Procedure, 

State  of  California  states: 

No. -.Judge  shall  sit  or  a.ct  a,s  such  in  any  action 

or  proceeding: 

1.   To  which  he  is  a  party;  ... 

^.   'ilien  in  the  action  or  proceeding,  or  in  .any 

previous  action  or  proceeding  inx'olving  any 
of  the  same  issues,  he  has  been  attorney  or 
counsel  for  o.ny   pp.rty  .  .  . 

5.   "."lien  it  is  riade  to  a.ppea^r  probable  that  hy 

reason  of  bias  or  prejudice  of  such  justice 
or  judge  a  fair  and  impartial  trial  cannot 
be  had^  by  him. 

There  is  cited  the  case  of  United  RE  8..   Trust 

Co.  V.  Barnes  (l9ll)  159  C  2-^1-2: 

Uhen  statutes  expressly  forbid  persons  perfoirming 
judicial  functions  from  acting  where  they  are 
interested,  such  interest,  if  subsequently  shox-m, 
renders  the  decision  void.. 

As  shown  by  Exhibit  "I"  of  said  brief,  an 

impartial  court  is  a  fundpjnent  of  "due  process": 

Competent  tribunal  required.   "Due  process" 
implies  a  tribunal  both  impartial  and  mentally 
coFi-petent  to  afford  a  hearing. 

Inland  Steel  Co.  v.  Nat^l  Labor  Rel.  Bd . ,  CCA  7 , 
^109"  P'M^,  20 
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As  sho^m  by  xHxhlbit  "I"  of  said  brief,  the 

certification  by  tiTo  physicia^ns  is  devoid  of  "due  prooooc" 

cloTientsi 

The  proccedinr  provided  for  by  statute  for  the 
certification  hy   two  physicians  cas  to  insanity 
of  p.  person  is  entirely  devoid  of   the  essentia^! 
cler^cnts  of  ''due  process  of  laxf". 

.?P«ZG_?oZnell_,  18  A  2d  30^-,  3O6;  111  Vt.  525 

The  fore;j,oinf^  refers  tc)   the  comr-ion  laxj  "due 

process  of  law"  as  required  by  Article  VI,  Clause  2, 

and  p'uaranteed  by  Ariendr^ent  V  and  by  the  ''due  process^' 

provisions  of  ^licendraent  XIV,  Section  1. 

AiJiendr-ient  V 

No  person  shall  be  held  to  answer  for  a  capital 
or  other  infamous  crime  unless  on  a  presentment 
or  indictm^ent  of  a  f^rand  jury,  except  in  cases 
arising;  in  the  land  or  naval  forces,  or  in  the 
militia,  irhen  in  actual  service,  in  time  of  war 
or  public  dan,:^cr;  nor  shall  any  person  be  subject 
for  the  sam.e  offence  to  be  twice  put  in  jeoDardj^ 
of  life  or  limb;  nor  shall  be  compelled  in  any 
cri]'iin,al  case  to  be  a  witness  arninst  hlm.se3.f ,  nor 
]^.£_ASJ22d-J£S^:«  of,  ll^G  f  ,  liberty,  or  property,  without 
^Ji^, J2JPJ?^JL?„Jlf_J]-^J'LL  nor  shoJ,!^  private  property  be 
taken  for  public  use  wiynout  just  j^omjpeiispjpljpjx^^^ 

J?lg?JJJ™-iQJL  Xiy,    Section  1 

All  "ocrsons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state 
wherein  they  reside,  }Jo_   s t p^tcshcx  1 1  malr e_  or 
enforce  any  L?.w  X'^iich  shall  abridge  the  privilej^es 

or_JLj2Jriunl^es_j2J^^ 

r;ox^  .slialj._j?.ny__sj::ate__d_cj^^    any  person  of  life, 

li_berty^  pr_  jp.rppGJ,tj_  without ^  ^ JJ:G„  Pjr.pc,,G^5s__ojf  Ipj:^!- IL^r_ 

^i£S^-..i2^iSZ--.J2£,^'^-^il_J^^^        J ^\^ i .sd i  c  t i  Q n  Jbhe 
5i9J^3Jr„J2£oiS.cJ<i^J3,^jC.„tl\e^  j^^ 

(Em^phasis  Am.end.  V  and  XIV  added) 
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Also,    there   has   been  denial   of   equr.l   protection 

of   the   Ir.iT  in  thi.'3   case,    as   required   by  Article   VI, 

Clause   2,    and   guara.nteed    by  Ainendment   VI   and   the    equal 

protection  of   lau  provisions   of   Ainendrient  XIV,    Section  1. 

Aj^ejidjicnt_^VT 

In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  inpartial  jury  of  the  state  and  district  wherein 
the  criiiie  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  "by   laji^, 
and  t'-^  be  informed  of  the  nature  and  cause  of  the 
accusation;  to  be  confronted  with  the  witnesses 
ac^ainst  him.;  to  have  compulsory  process  for 
obtainin.fr  T-jitnesses  in  his  favor,  and  to  have  the 
assistance  of  counsel  for  his  defense, 

quoted  on  previous  page 

It  was  held  in  U..  S..,, v.,.  Snow,  2l9  F  Supp  ^1? 
(1963): 

Sizth  Aiiiendiicnt  insofar  as  it  is  applicable  to 
states  through  l^th  /unendm.ent,  refers  only  to 
criminal  prosecutions. 

It  was  hold  in  Dent on_  v,*_ _Cpnii . ,  ICy  (l96A'')  383 

SU  2d  681: 

Bare  accusation  of  insanity  acts  is  not  proper 
bo.sis  for  clp.ssif ic.ation  and  in  a  lunacy  inquest 
ma.nner  of  proceeding,  rules  of  evidence  and.  burd_en 
of  proof  should  be  the  same  as  those  in  any  criminal 
or  qLiasi-crimina.l  trial. 

It  x^ras  reversible  error  to  adm.it  evidence  of 
doctors  by  certificate  or  affidavit  as  to  mental 
condition  of  defendant  in  lunacy  inquest. 

Tlaere  is  attached  as  Exhibit  "A"  and  incorporated 

by  reference  a  published,  docum.ent,  entitledi  "The 

Continuance  of  the  Deprivation  of  Civil  Rights  in  the 
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Walker  Case  under  color  of  state  law  constitutes 

Conspiracy  under  18  UoC  2^a--.371".   The  said  exhibit 

nakes  reference  to  provisions  of  the  IJelfare  &    Institutions 

Cod3,  State  of  Calif orniai  which  violate  the  "due  process" 

and  "equal  protection"  provisions  above  referred  to. 

Sec.  5128  denoninates  the  proceedinp;  as  "civil",  in  a 

situation  where  the  FBI  naintains  "cririinal  identification 

records"  as  a  result  of  the  proceeding.  Sec.  5^5^   provides 

for  the  certification  by  tvro  physicians,  as  the  basis 

for  the  judge -employer  to  sign  the  interlocutor^^  order 

providing  for  jury  trial  on  denand  but  which  in  any 

event  is  used  as  the  basis  for  the  County  Clerk's  Index. 

The  designation  of  "civil  proceeding"  and  issuance  of 

the  Interlocutory  order  upon  certificate  signed  by  two 

court-enployed  physicians,  and  the  irn-^unity  provisions  of 

Sec.  S^^7   creates  a  classification  which  approves 

discrinination  to  prevent  "due  process  trial"  and 

"jurisdiction  dcternination". 

There  is  attached  as  Exhibit  "B"  and  incorporated 

by  reference  quoted  Welfare  &  Institutions  Code  Sec. 

504?,  5^5^*    5128,  referred  to  above,  but  not  intended  to 

be  exclusive  of  other  unconstitutional  provisions. 

Judge  Karesh  said  of  Sec.  505O,  S.  F.  Chronicle  7-28-66 

CCCA  p.  2: 

"Judge  Karesh  said  Section  5050  ^'f  the  ^felfare 
Code  is  "so  vague  that  it  can  be  used  to  inprison 
soneone  without  due  process  of  lax'-r". 
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There  is  att  ached  as  Exhibit  "C*  and 
incorporated  by  reference  a  published  docunient  entitled 
"A  Question  for  the  Court  and  for  Republicans", 
prescntinc'  facts  of  the  Belli-!  aloney  situation. 

There  is  attached  as  Exhibit  "D"  and 
incorporated  by  reference  an  excerpt  from  a  copyrig-hted. 
published  d^ocLiment  (Copyrip-ht  Class  A,  Registration  No. 
A-782176,  July  lk»    1965)  filed  as  Exhibit  "A"  to 
Petition  for  Rehearing  in  968  ilsc,  U.  S.  Supreme  Court 
and  filed  in  the  record  in  1  DCA  1  Civil  2275^-  r?.nd 
referred  to  in  lotion  to  Au^^^ment  Record  and  to  Produce 
Additional  Evidence  in  DCA  1  Civil  23371. 

Said  Exhibit  "D"  is  presented  to  show  that  on 
December  20,  1939,  appellant  was  a  national  banl-c  association 
em.ployee,  who  was  employed  unlawfully  in  interstate 
commerce  and  subject  to  the  provisions  and  protections  of 
12  use,  all  e'i^-^ing  federal  jurisdiction;  and  that  the  bank 
charter  was  forfeit  for  lavr  violations  under  12  USC.   This 
naturally  raises  the  question  of  violation  of statutorj'- 
duty  by  federal  as  well  as  state  officials,  with  pertinent 
punitive  penalties  under  federal  and  state  laws,  as  to 
officials  who  permitted  and  failed  to  prosecute  the 
law  violations  affectin.'r  the  public  interest. 

3,aid  exhibit  is  also  presented  to  show  tha,t  the 
deprivation  of  appellant's  civil  rights  im.paircd  her 
employment  contract  in  contravention  of  Article  I, 
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Section  10,  Clause  1,  United  States  Constitution,  and  that 
the  object  constituted  violation  under  18  USC  2^1  and  371. 

The  matter  before  this  court  is  appellant *s 
request  for  doternination  that  the  Superior  Court  issued 
the  December  20,  l939,  interlocutory  order  without 
jurisdiction  o.nd  on  that  basis  that  the  same  was  and  is 
void,  with  a  concomitant  request  for  affirmative  relief 
in  the  form  of  a  nunc  pro  tunc  order  restoring  appellant 
and  her  property  to  the  situation  obtaining  prior  to  the 
December  20,  l939,  interlocutory  order,  with  clearance 
of  resulting-  records,  local  and  state  and  federal,  and 
with  nunc  pro  tunc  vesting  of  property  rights  in  California 
and.  Mabam.a  with  waiver  of  statutes  of  limitations  and 
etc.  and  with  immediate  accrual  of  causes  of  action 
for  losses  and  damages  to  be  presented  for  prom.pt 
resolution  by  arbitration. 

The  situation  as  to  the  involved  federal  and 
state  officials,  courts  and  judges,  constitutes  wilful 
violation  of  Article  VI,  Clause  2,  and  violation  of  the 
guaranties  under  Amendm.ent  V,  VI,  and  XIV,  since  there 
ensued  a  taking  of  life,  liberty  and  property  without 
due  process  of  law  and  without  just  cor.pensation  by  means 
of  an  unconstitutional  statute,  the  provisions  of  which 
and  the  court  practice  concerning  which  constitute  denial 
of  equal  protection  of  the  law  upon  classification 
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discrimination  bp.scd  on  denin.l  of  duo  process  of  law, 
and  TAjhich  said  unconstitutiono.l  Gtatutc  has  "been  n,nd.    is 
being  used  by  involved  federal  a.nd  st.ate  officials, 
courts  and  judges,  including,''  the  Department  of  Justice 
of  the  United  States,  to  cover  up  crines  against  the 
public  interest,  to-X'.dt:   the  violation  of  the  National 
BanJ^  Act  by  Banlr  of  America  N.  T.  &    S.  A.  with  the  full 
knowled-ge  and  consent  of  the  Com-ptroller  of  the 
Currency  whose  administrative  activities  are  subject 
solely  to  the  control  of  the  President  of  the  United 
States  and  who  in  the  past  has  had  r?,n   Assistant 
who  haxl  served  as  a  career-executive  of  said  ban""^. 

Reference  to  the  Appendix  of  Appellant's  Opening 
Brief,  DCA  1  Civil  23371,  x^ill  show  exhibits  involvin," 
violation  of  Constitutional  fruaranties,  violation  of 
Federal  and  Californica  statutory  law,  attornej^ship  hy 
a  non-citizen  Comm.unist  involving  the  factor  of  Federal 
Burea.u  of  Investig.ation  record-error,  and  raising  the 
question  of  the  inelligibility  of  Edmund  Brown  to  be 
Governor  of  California,  in  view  of  his  having  com-m-itted 
felonies  against  this  appellant,  to-wit:   forgery  and 
falsification  of  public  records  on   the  latter  of  ^^hich 
there  is  no  statute  of  lim.itations  for  prosecution  as  under 
Penal  Code  Section  799,  State  of  California. 

Truly,  this  is  a  case-situation  of  inverse-crime, 
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siriilar  to  the  principle  of  invGrsc-condcmnation  of 
property,  where  the  appellant  has  been  and  is  beinp- 
subjected  to  the  crine  of  conspiracy  by  involved  federal 
and  state  officials,  courts  and.  judges,  X'jho  are  benefiting 
from  the  continuance  of  the  crii^e  which  originated  with 
the  non- jurisdictional  December  20,  193^,  interlocutory 
order  which  was  achieved  for  the  purpose  of  preventing  this 
appellant  fron  being  a  witness  to  Nation.al  3anl<:  Act 
violcations  by  BanVv:  of  Ai'acrica  d. ire c tors  oj.id  officials, 
and  which  violations  included  the  unlawful  cnploynent  of 
this  appellant  in  interstate  corj'ierce  on  a  salary  profit- 
earnings  basis  T/jhich  nininized  sal.ary  payments  to 
a  less  than  normal  living  standard  of  xviagos  and  which 
constituted  discrimination  in  employment  against  appellant 
as  a  woman  contrary  to  the  provisions  of  the  Fair  Labor 
S  tand  ard  s  Ac  t . 

The  subject  matter  of  the  case  requires  the 
assertion  of  federal  court  jurisdiction.   Reference  is 
m.ade  to  •;:alker  v.  Banl^  of  Ai-ccrica,  2  68  F  2d  l6,  and  to 
Cohen  v»  Ivorris,  300  F  2d  2^,  in  which  it  was  held  in  the 
latter  case  that  the  decision  of  'vallrer  v.  Banlr  of  /jnerica 
was  reversed  as  to  appella.nt^s  right  to  sue  under  ^-('2  USC 
1933,  except  for  the  fact  that  appellant  did  not  state 
that  the  acts  were  under  color  of  st,ate  law,  while 
contradictorily  in  both  decisions  admitting  that  such  claim- 
was  Fiade . 
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It  is  si^'iiif leant  to  state  that  the  matter  of 
IJalker  v.  Baiilv  cf  Ar^crica  is  entitled  to  be  reasserted 
in  viGT-j  of  the  extrinsic  fraud  as  shoxrn  in  this  proceeding, 
in  vieu  cf  the  discoveries  alleged  as  the  basis  for  the 
determination  of  juricdiction  at  this  time,  to-Tdt:   the 
recording  of  the  final  order  of  oTune  1^,  15 »  19^5:  the 
forgery  of  Governor  Edmund  Brown  as  District  Attorney  of 
the  stipulation  of  June  25.  l9^5»  -nd  the  implcrentation  of 
the  aforesaid  forgery  into  a  court  order  by  Judge  Cronin; 
the  court's  lack  of  jurisdiction  to  enter  the  June  25 i  l9^5» 
forged  stipulation-order  and  the  court's  lack  of 
jurisdiction  to  make  and  enter  the  Februo.ry  1,  l9^!'6  order 
which  is  non-applicable  to  a  donoi'iinated  civil  proceeding; 
and  the  falsification  of  the  County  Clerk's  Index;  and 
the  violation  of  Governricnt  Code  Section  2  65'^'0  by  the 
District  Attorney,  including  the  unauthorized  removal  of 
the  Februar,y  1,  194-6  order  from  file  I8,l60  and  which  order 
was  replaced  on  appellant's  m.otion  by  court  order  of 
August  l9,  l966,  for  the  purpose  of  supporting  the  record 
before  this  Court, 

In  the  special  circumstances  of  this  case,  it  is 

pertinent  to  cite  Uni:bed.jSta_tes  Bank  vs.  Jlojrthumbcrland  Banlc, 

4'  "'.  CC  108: 

The  act  of  incorporation  of  the  Bank  of  the  United 
States  gives  the  Circuit  Courts  of  the  United  States 
jurisdiction  of  suits  by  o.nd  against  the  b.anlc. 
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Tills  provision  in  the  charter  is  TAiarranted  by  the 
3rcl  Article  of  the  Constitution,  which  declares 
that  "the  judicial  power  shall  extend  to  all  cases, 
in  law  and  equity,  arising*  under  this  Constitution, 
the  laws  of  the  United  States  and  treaties  nade  or 
which  shall  be  nade  under  their  authority". 

This  citation  raises  a  question  also  as  to  the 
validity  of  the  decision  in  ^Jalker  v.  Bank  of  Ai~ierica  on 
the  basis  of  District  Court  disnissal  under  28  USC  13^8, 
which  purports  to  unconstitutionally  substitute  stcate 
court  jurisdiction  for  federal  court  jurisdiction  in  a 
situation  where  the  federal  cntitj'',  to-xMif.  Banl^:  of 
Anerica  has  by  the  repeated  and  continuinp^  acts  of  National 
Bank  Act  violations  forfeited  its  charter  under  Title  12 
USC  provisions,  and  which  fact  of  itself  constituted  a 
basis  for  federal  court  jurisdiction  to  deterrine  the 
issues. 

Speaking*  of  law  violations  of  Bank  of  Anerica, 

for  which  their  charter  is  forfeit  under  12  USC,  Judge 

Hanley  said  in  his  footnote  l6: 

If  any  purpose  of  appellees  is  factually  asserted 
in  these  pleadings,  it  is  the  private  one  of 
furthering  their  own  business  plans  and  avoiding  the 
expenditure  of  funds. 

and,  referring  to  the  Walker  case  in  Cohen  v.  Norris, 

Judge  Haxiley  said : 

...(at  page  2k)    that  the  conplaint  contained  no 
sufficient  a^llegation  that  the  act  was  connitted 
under  color  of  state  law.   Such  an  allegation  is 
necessary  to  state  a  clain  under  l983-  ••• 

It  was  held  in  US  v.  Buckner,  108  F  2d  921,  cert. 
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don.,  60  S  Ct  613,  309  US  669,  84  L  Ed  IOI6: 

VJlicn  once  n  connection  was  shoT>m  betTTeen  dcfcnda.nt 
and  conspiracy,  evidence  of  earlier  activities  of 
the  co-defendants  tending  to  prove  origin  and 
existence  of  conspiracy  was  admissible  against 
defendant. 

It  is  clear  in  this  case,  as  shown  by  Exhibit 

"D"  that  where  appellant  was  on  the  payroll  of  Bank  of 

America  until  Januarj?"  23,  l940,  the  December  20,  1939, 

interlocutory  order,  the  circumstances  of  which  are  told. 

in  detail  in  Appellant ^s  Reply  Brief,  DCA  1  Civil  2337I, 

Argument  I : 

THE  SUPERIOR  COURT  NEVER  HilD  JURISDICTION  OVER 
THIS  APPELLAITT  AT  AITY   THE 

im.paired  the  obligation  of  appellant ^s  employment  contract 

with  Ban"':  of  America  under  the  provisions  of  12  USC, 

which  entitled  her  to  the  benefits  of  California  Law  and 

to  damages  under  Federal  Law,  and  that  the  said  benefits 

a.re  being  withheld  by  the  continuance  of  the  m.atter  under 

the  falsified  record  involved  in  the  matter  before  this 

Court. 

It  was  held  in  Sanbpr _y^  Pa,..  (l92S)  2?  F  2d 

406,  appeal  dism.  49  S  Ct  93,  278  US  572,  73  L  Ed  85I : 

Federal  Court  has  "jurisdiction"  to  determine 
cause  based  on  claim  of  state  law  im.pairing 
obligation  of  contract. 

It  is  apparent  from,  examination  of  Respondent's 

Reply  Brief  tho.t  it  has  become  the  practice  of  California 

Justices  in  the  Suprem.e  Court  and  the  District  Court  of 
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Appeal  to  naintain  the  record  status  quo  of  unconstitu- 
tional Welfare  c^.  Institutions  Code  proceedings,  in  ^•rhich 
due  process  and  equal  protection  have  been  denied.   Hence, 
the  Petition  for  Renoval  nas  filed  to  assure  the  le,^'al 
safet3^  of  this  appellant's  civil  rights. 

As  pointed  out  by  appellant  in  "Appellant's 
Application  to  Disqualify  All  J^idges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  and  to  Invoke 
28  use  29l  authorizing  the  Chief  Judge  to  present  a 
Certificate  of  Necessity  requesting  the  Chief  Justice  in 
his  official  capacity  (he  being  disqualified  also)  to 
designate  and  assign  Temporary  Judges  from  other 
Circuits  to  hear  this  case  (28  USC  1^55)" »    Judge  Joseph 
Karesh,  who  denied  appellant's  notion  on   Decenber  17» 
1964  and  January  l4,  1965,  was  CCP  170  and  28  USC  k'55 
disqualified  by  reason  of  having  represented  J.  Edgar 
Hoover,  Director  of  the  Federal  Bureau  of  Investigation 
in  his  capacity  as  Assistant  United  States  Attorney  at 
San  Francisco,  in  San  Francisco  Superior  Court  Action 
'bio*    3835BO,  in  which  Judge  Karesh  discovered  the  facts 
cf  Governor  BroT^m's  forgery  and  the  falsification  of 
public  records  which  remained  unknown  to  this  appellant 
until  December  29,  1964. 

Examination  of  Respondent's  Reply  Brief,  DCA 
1  Civil  23371  (page  2,  second  paragraph)  shows  that 
the  District  Attorney  adm.itted  the  issuance  of  the 

-18- 


Order  of  June  1^,  15i  l9^5»  which  bccane  final  because  it 

was  not  appealed  and  the  finality  of  which  could  not  be 

affected  by  Governor  Brown's  forged  stipulation-order 

of  June  25,  l9^-5»  purporting;  to  set  it  aside: 

On  June  15»  l9A''5»  after  appellant  had  filed  a 
notion  to  set  aside  the  order  of  December  20,  l939, 
the  matter  was  subm.itted  and  the  court  entered  its 
order  vacating  the  Decem^ber  20,  l939,  judgment. 
Tliis  x-ias  entitled  "Order  Setting  Aside  Original 
Coirffiiitm.ent"  and  was  recorded  in  Volume  6^'^   at  page 
131  of  the  Judgment  Book  of  the  County  Clerlr  of 
the  City  and  County  of  San  Francisco.   Cop3^  of  this 
order  is  attached  hereto  marked  "Exhibit  B". 


As  shown  by  Appellant *s  Opening  Brief,  /orgument 


II 


THii,'  JU¥E  1^,  15,  19^5  ORDER  WAS  A  FINAL  ORDER, 
CONCLUDING  NATTERS  AT  ISSl^E,  ISICH  ANNULLED  THE 
DECEIBSR  20,  1939  INTERLOCUTORY  ORDER  AND  VESTED 
CAUSES  01'  ACTION  UNDER  FEDERAL  AND  STATE  LAN, 
INCLUDING  WELFARE  ANTD  INSTITUTIONS  CODS  SECTION 
50^7  FOR  LACK  OF  PROBABLE  CAUSE. 

It  was  held  in  liTJiP-JL-^J-^Q'^'^^^^r^  ^^'   ^'    P^^'  ^-^-^"^^1 
Fire  Ins.  Co.  (l96l)  l9-^l  CA  2d  k9^^: 

Tlierc  can  be  but  one  final  judgment  in  an  action 

and  that  is  one  that  in  effect  ends  suit  in  court 

in  which  it  is  entered  and  finally  determines 

rights  of  parties  in  relation  to  matter  in  controversy. 


IV 


lS  shown  bi^  Appellant's  Opening  Brief,  Argument 


THE  COURT  ERRED  IN  DEF/ING  APPELLANT'S  I  OTION. 

An   outstanding  authority  on  opening  and  vacating 
void  judgments  is  Los  Anceles  v.  I  organ,  IO5  CA  2d 
726,  from  which  the  following  quotations  are  made; 

If  the  invalidity  of  a  judgm.ent  is  apparent  on 
inspection  of  the  judgm.ent  or  judgment  roll,  the 
judgment  m^a.y  be  vacated  on   m.otion  at  any  time 
after  its  entry.   (Peo.  v.  Greene,  7^  Cal./J-OO) 
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As  the  record  shoiATs,  appellant  filed  Mot  ice  of 
Appeal  to  the  District  Court  of  Appeal,  State  of  California, 
on  January  1^,  l965»  and  then  secured  orders  fron  the 
District  Court  of  Appeal,  Division  One,  in  1  Civil  2275^, 
staying  proceedings  pending  decision  by  the  United  Sta.tes 
Supreme  Court  on  her  lotion  for  Leave  to  File  Petition 
for  VJrit  of  I.andate,  x«rhich  was  filed  on  February  11,  1965 » 
to  conpel  Jud^e  Karesh  to  grant  appellant *s  notion.   The 
action  of  the  United  States  Suprene  Court  x^7as  sought  on 
the  basis  th.at  the  original  Decenbcr  20,  1939,  interlocutory 
order  was  void  because  of  the  CCP  17O  disqualification  of 
the  Court  and  Judge,  by  reason  of  the  fact  that  the 
Judges  of  the  San  Francisco  Superior  Court  were  employers 
of  involved  medical  examiners  and  on  the  further  basis 
that  the  June  1^,  15,  19^5,  order  annulling  the  December 
20,  1939,  interlocutory  order  granting  appellant's 
petition  based  on  denial  of  due  process  and  equal 
protection  under  U.  S.  Constitution  Aj-iendment  XIV  was 
the  final  order  in  Action  I8,l60.   Hox-iever,  the  Motion 
for  Leave  to  P'ile  the  Petition  was  denied. 

Appellant  filed  Petition  for  Removal  to  the 
United  States  District  Court  on  April  2?,  l966,  within 
8  days  after  the  District  Court  of  Appeal  denied  lotion 
for  Advancement  in  DCA  1  Civil  2337I  and  following 
the  denial  of  Application  for  Ex  Parte  Order  in  a  situation, 
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where  appellant  is  entitled  to  relief -on-demand  under 

the  situation  of  the  void  orders  here  involved.   In  her 

Petition,  appellant  set  out  the  fact  that  in  vievr  of  (l) 

the  involved  felony  of  Governor  Sdp.und  Brox-m  as 

District  Attorney  in  the  natter  of  the  forgery  of  the 

June  25»  l9^^5»    stipulation  and  falsification  of  public 

records  and  (2)  the  CCP  17O  disqualification  of  all  state 

judges  by  rea.son  of  the  Court- Judge  emploi/T'ient  of  nodical 

exani no rs  under  the  l/elfare  and  Institutions  Code,  it  was 

impossible  for  her  to  secure  resolution  of  the  problem,  the 

existence  and  continuance  of  xjhich  constitutes  deprivation 

of  civil  and  property  rights. 

Appellant  cited  the  case  of  Sta_c,lrhpuse  v, 

Zunts,  CC  La.  I883,  15  F  ^81,  ^  ^^oods  I7I,  involving  the 

removal  of  an  appellate  proceeding,  in  i-^hich  it  was  held: 

A  suit  which  really  am.ounts  to  "a  new  case  arising 
on   new  facts,  although  having  relation  to  the 
validity  of  a  judgment"  may  be  rem.oved. 

In  support  of  this  contention,  appellant  cited  her 

discoveries  ranging  over  the  period  from  lay  5»  196^-1',  to 

December  29,  196^-,  when  she  discovered  the  falsified 

C oun ty  C 1 e  r k  ^  s  I nd e  x . 

Appellant  in  the  lemorandum  filed  lay  9,  l966, 

in  United  States  District  Court  No.  450^9  cited  28  USC 

14^3,  which  satisfies  the  requirement  of  2  8  USC  144?  ^d) 

permitting  appeal  from.  Order  Denying  Petition  for  Rcm.oval 

by  Judge  Alfonso  J.  Zirpoli  filed  lay  13 »  1966. 
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Civil  Rights  cases. 

Any   of  the  follovrinr  civil  actions,  or  crininal 
prosecutions f  coKiiencod  in  a  state  court  nay  be 
rcnovocl  by  the  defendant  to  the  district  court  of 
the  United  States  for  the  district  and  division 
enbracinfT  the  place  Tjherein  it  is  pending:: 

(1)  against  o.ny   person  who  is  denied  or  cannot 
enforce  in  the  courts  of  such  state  a  ri^^^ht  under 
any  lau  providing;  for  equal  civil  rif:^hts  of 
citizens  of  the  United  States  or  of  all  persons 
within  the  jurisdiction  thereof. 

(2)  for  any  act  under  color  of  authoritj^  derived 
f3?on  any  law  providing"  for  equal  rights,  or  for 
refusing  to  do  any  act  on   the  ground  that  it 
would  be  inconsistent  with  such  law. 

28  use  lk^7    (d) 

An   order  remanding  a  case  to  the  state  court  frop. 
which  it  xras  removed  is  not  reviewable  on   appep.l 
or  otherwise,  except  that  an  order  remanding  a 
case  to  the  state  court  from  which  it  was  removed 
pursuant  to  section  l^-!'^J-3  of  this  title  shall  be 
reviewable  by  appeal  or  otherwise. 

In  a  situation  Tjhere  there  has  been  concerted 
action  to  prevent  appell,ant  from  being  restored  to  her 
status  prior  to  the  issuance  of  the  non- jurisdictional 
Decem.ber  20,  1939  interlocutory  order  and  where  there  has 
been  concerted  action  to  prevent  her  from  having  the 
benefits  of  the  final  order  of  June  1^,  15 »  19^1-5 »  in 
San  Francisco  Superior  Court  No.  I8,l60,  there  has  been 
requisite  denial  of  equal  protection  of  the  lax'X  to 
support  fedoro,l  court  jurisdiction. 

But  virtue  of  her  inalienable  rights  as  an 
ancestral  i\i:ierican,  this  appellant  was  entitled  to  due 
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process  and  any   judgment  of  any  court  or  judge  under  anj'" 
law  in  any  jurisdiction  in  contravention  of  that  right 
and  in  violation  of  the  Supremacy  Clause  of  Article  VI, 
Clause  2,  is  void.   The  record  shows  that  the  said 
guaranteed  due  process  x^as  denied  in  the  factor  of  the 
employer- judge,  and  in  the  factor  of  the  setting  aside  of 
the  final  order  by  forgery  to  falsify  the  records,  which 
constitutes  crime  under  18  USC  2^1  and  3?1  against  this 
appellant  and  the  people  of  the  United  States. 

Likex-jise,  the  inability  to  secure  hearing  as  to 
court  jurisdiction  under  CCP  l9l6,  which  is  accorded  in 
other  types  of  civil  proceedings,  by  the  CCP  17O 
disqualified  Superior  Court  Judge  and  the  failure  to 
recognize  the  final  order  of  June  l4,  15i  19^5 »  constitutes 
denial  of  equal  protection  of  the  laxr. 

Since  it  is  clear  that  the  facts  of  this  case 
will  support  judgment  in  appellant's  favor  by  reason  of 
extrinsic  fraud  factors,  in  Walker  v.  Banlc  of  America, 
supra,  and  since  one  of  the  reasons  for  this  action  is  to 
recover  losses  caused  by  the  conspiracy  of  officials  of 
Banlc  of  America  in  conjunction  with  federal  and  state 
officials  and  judges,  it  is  proper  that  this  Court  should 
have  jurisdiction,  since  the  conspiracy  against  this 
appellant  is  a  National  Banli:  Act  violation  under  12  USC, 
since  the  federal  charter  only  authorizes  the  directors  to 
do  those  a.cts  Tihich  are  in  accordance  with  law. 

-23- 


^ <•'.:.. i    >■ 


■■■'■:■  .■!■■:.     -:>:•■ 


The  record  in  this  case  shows,  <as  set  out  in 

Reply  Brief,  DCA  1  Civil  23371,  Are^unent 

THE  SUPERIOR  COURT  NEVER  HAD  JURISDICTION  OVER 
T?IIS  APPELLANT  AT  ANY  Tir.E 

at  page  11  thereof,  clearly  shows  that  there  was  conplete 

denial  of  due  process,  ranging  fror^.  deception  to  secure 

sie:nin{^  of  the  petition  to  deception  in  /rettinf^  hold  of 

appellant's  body  against  her  will  ivrhich  was  tantanount 

to  the  crine  of  kidnapping,  the  issu.ance  of  void  orders, 

and  under  the  void  orders  holding  appellant  *s  body  lArhich 

still  was  tantpjiount  to  kidnapping,  and  then  maintaining 

by  fraud  and  conspiracy  and  crine  false  and  frudulent 

records  to  cover  up  crirics  at  national  and  state  levels 

of  governricnt  and  to  perrit  crininals,  to-wit:  law 

violators,  as  Bank  of  AE.erica,  to  continue  their  crires 

against  the  public  interest  in  contravention  of  the 

United  States  Constitution  and  the  laws  enacted  by 

Congress. 

Referring  back  to  Senate  Docunent  39,  and  the 

citation  of  the  Ordinance  for  the  Governrent  adopted 

July  13,  1787*  appellant  calls  to  the  attention  of 

the  Coiirt  and  Judges  and  ancestral  Ariericans,  the  fact 

that,  as  stated  in  Art.  2  thereof,  quoted  on  page  2  hereof, 

appellant  was  entitled  to  judgnent  by  her  peers  or  the 

law  of  the  land.   Appellant  contends  that  her  peers 

can  only  be  those  who  like  herself  have  by  lawful  lineal 
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inlierito.nce  by  blood  descent  the  vested  riphts  as  set 
out  in  the  Ordinance  of  178?.   Appellant  contends  that 
the  law  of  the  land  is  the  United  States  Constitution. 

Under  this  analogy,  appellant  contends  that 
later  innigrants  to  the  United  States  of  Aj^.erica  and  their 
descendants  arc  not  her  peers  and  that  representatives 
of  special  interests  and  ninority  groups  are  not  her 
peers,  .and  not  being  her  peers  they  have  no  right  to  act 
as  Justices,  Judges,  or  jury  ncnbers  to  detcrninc  the 
natter  of  appellant *s  civil  rights  and  the  deprivation  of 
those  rights  f^^r  purposes  of  Constitutional  Law  violation. 

In  the  instant  case,  appello,nt  has  been 
subjected  to  Banlc  of  Arierica  crines  perpetrated  against 
law  at  the  federal  level  by  Italian  leadership,  and  has 
been  subjected  to  crines  by  an  Irish  legislator,  and 
has  been  subjected  to  crines  by  Italian,  French,  Swedish 
and  Scottish  attorneys,  and  has  been  subjected  to  crines 
by  Irish  and  Jewish  officials,  and  said  crines  have  been 
inplenented  and  naintained  by  Holland,  Irish,  Negro, 
Italian,  Jewish  Judges,  it  being  believed  by  appellant 
that  all  of  then  are  probably  first-generation  Ar^ericans 
whose  interests  in  their  opinion  are  best  served  by 
developing  power  for  ninority  groups  at  the  expense  of 
ancestral  Aiiericans.   Such  an  interest  constitutes  CCP 
170  and  28  USC  ^55  disqualification.   Such  is  the  interest 
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thp.t  is  responsible  for  the  continuance  of  this 
case  as  shown  by  Exhibit  "A".   And  such  is  the  interest 
that  has  been  responsible  for  the  unconstitutional 
discrinination  as  practiced  by  the  United  States  Suprcnc 
Court  in  accordance  with  statutes  purporting?  to 
establish  discretionary  choice  of  cases  cand  x\rhich  has 
no  basis  of  authorization  as  tn  the  Constitutional  Rights 
of  ancestral  iUicricans  under  the  provisions  of  the 
United  States  Constitution. 

Tlie  asserted  discrinination  ajrainst  this 
appellant  as  an  ancestral  /u:ierican  and  as  a  nenber  of  the 
group  of  ancestral  Ar^ericans,  constitutes  denial  of  equal 
protection  of  law  which 

(1)  nandates  Suprene  Court  of  the  United  States 

jurisdiction;  and 

(2)  pernits  Congressional  Court  jurisdiction  as 

in  this  Court. 
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II 

STATEIJ3NT  OF  THE  CASE 

The  CCP  I9l6  1  otlon  (JR  29)  —  requiring  a 
shoTTing  of  extrinsic  fraud,  a  good  defense,  and  freedon 
fron  negligence  or  fault  —  to  set  aside  an  interlocutory- 
order  secured  by  denial  of  due  process,  and  requesting 
affirnative  relief,  to-wit:   clearance  of  all  records  at 
local,  state  and  federal  levels,  nunc  pro  tunc  restoration 
of  all  rights  in  California  and  Alabanat  innediate 
accrual  of  causes  of  action  irjith  clains  to  be  arbitrated, 
xfas  presented  by  appellant  to  and  denied  arbitrarily 
by  the  Superior  Court.   (See  Exhibit  "F"  to  this  Brief). 

The  notion  was  based  on  the  following  discoveries 
(jR  '^G^    79,  83,  108;  Appellant's  Opening  Brief,  p,  7t 
Exhibit  "K"): 

liay  5,  196^         File  I8,l60  was  not  destroyed 

Fiay  10,  196^        February  1,  1946,  order 

not  recorded 

July  15,  1964       Attorney  Andersen  did  not 

sign  stipulation 

Decenber  29,  1964    County  Clerk's  Index 

falsified 

Four  court  orders  are  involved,  the  Decenber  20, 
1939,  interlocutory  order  (JR  10),  the  June  l4,  15,  l945, 
final  order  (jR  21),  the  June  25,  1945,  forged  stipulation- 
order  (jR  22),  the  February  1,  1946,  expungenent  order 
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(JR  27  and  Exhibit  "E"  this  Brief),   There  was  introduced 

as  a  part  of  the  extensive  evidence  to  support  appellant's 

notion  for  Exhibit  "E",  the  following  ninute  order,  of 

which  this  Court  nay  take  judicial  notice  of  the  fact 

that  the  file  was  sealed  and  the  record  closed  by  the 

February  1,  19^6,  order,  to-wit: 

Minute  Book  Volune  page  1^1,  April  17,  1946. 

In  re  Claudia  Walker,  an  alleged  inconpetent.  No. 
18,160.   In  this  action,  the  court  ordered  the 
County  Clerk  to  issue  two  certified  and  one 
exenplified  copy  of  an  order  of  court  in  the  above 
entitled  cause,  nade  and  entered  February  1st,  1946. 

The  court  nay  also  take  judicial  notice  of  the 
fact  that  the  February  1,  1946,  order  was  the  basis  of  a 
pa3ment  to  appellant  of  ';Jl,440.00  by  the  State  Board  of 
Control  in  1949  (jR  iG,    79,  83.  108,  Appellants  Opening 
Brief  Exhibit  "K",  Appellants  Reply  Brief  Exhibit  "B") 

There  is  also  involved  the  County  Clerk's  Index 
(jR  28),  which  shox\rs  the  June  25,  l945,  forged  sti pulsion- 
order  as  the  final  order  in  I8,l60,  which  is  intended  to 
establish  that  the  Decenber  20,  1939,  interlocutory 
order  was  valid  when  in  fact  and  lai^  the  court  had  no 
jurisdiction  to  nake  it. 

The  required  showing  (jR  (:>(^-l)   of  extrinsic 
fraud,  to-"id.t:   appellant  was  on  the  payroll  of  Banl^  of 
National  Trust  &  Savings  Association  until  January  23, 
1940,  being  unlavjfully  enployed  by  the  federal  chartered 
banli  in  interstate  connerce  and  entitled  to  up  to 
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;J6,000.00  in  Worknens  Conpensation  benefits,  xjhich  xiere 
fraudulently  concealed  (See  Walker  v.  Banl^  of  /unerica, 
268  F  2d  16)   (JR  32-3,  37),  which  precluded  a  transfer- 
comitnent  because  of  "lack  of  funds"  (jR  ^2),  and  was  a 
prospective  witness  to  the  banlr's  National  Banl:  Act 
violations  then  under  investigation  by  the  Securities 
&  Exchange  Corinissiont  and  the  object  of  the  connitnent 
was  to  prevent  appellant  fror.  being  such  a  witness, 
which  was  a  violation  under  18  USC  371?  a  good  defence, 
to-wit:  a  letter  by  Attorney  Belli  (jR  ^0-1  wherein  he 
falsely  stated  he  served  as  attorney  and  admitted  that 
he  instigated  the  action  because  appellant  consulted  hin 
about  suing  a  politician  (See  Exhibit  "C"  this  Brief), 
and  the  interlocutory  Judgnent  (jR  10)  shows  he  served 
as  a  witness  against  appellant  after  appellant  asked 
hin  to  be  her  attorney  (jR  13-5) J  ^nd  freedon  fron 
negligence  or  fault,  to-wit:   Appellant *s  Reply  Brief, 
pages  11-22,  shows  conclusively  that  due  process  was 
conpletely  denied  by  reason  of  x\rhich  the  court  never 
acquired  jurisdiction  over  this  appellant  (See  Exhibit 
"A"  of  this  Brief)  was  nade  in  the  docurients  presented  to 
the  court. 

On  April  l4,  l96^  (See  Appellant's  Opening 
Brief,  Exhibit  "J"),  appellant  was  inforned  through  the 
Chief  Adninistrative  Officer  of  San  Francisco  that  the 
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nedical  exanlners  were  the  enployees  of  the  Snn  Francisco 
Superior  Court,  raising  the  CCP  170  disqualification 
issue  in  law,  as  set  out  in  the  opening  brief  at  page 
10.   The  interlocutory  judgnent  (JR  10)  shows  that  the 
judge  signed  the  order  prepared  in  the  hand  of  one  of  the 
nedical  examiners  after  the  issuance  of  a  certificate  by 
the  nedical  exaniners. 

Since  the  letter  fron  the  Chief  Adrlnistrative 
Officer  of  San  Francisco  as  to  the  enploynent  of  the 
nedical  examiners  by  the  San  Francisco  Superior  Court 
Judges  constituted  the  latest  discovery  of  denial  of  due 
process,  appellant  presented  this  as  her  first  argument 
in  the  opening  brief,  page  10. 

Since  the  December  20,  1939,  judgment  xras  an 
interlocutory  order  and  since  the  June  1^,  15f  19^5 i  order 
was  regularly  made  on  a  review  of  the  jurisdictional 
facts,  to-x^iit:   the  denial  of  due  process,  appellant 
presented  the  argi^nent  that  the  June  1^,  15 1  19^5 1  order 
was  the  final  order  in  the  proceeding  (a  court  having 
jurisdiction  to  vacate  its  void  orders,  to-wit:  the 
December  20,  1939  interlocutory  order)  and  the  court  had 
no  jurisdiction  to  im.pleD.ent  the  June  25,  1945,  forged 
stipulation  into  a  court  order  or  to  make  the  February  1, 
1946  order.   Appellant  presented  this  as  her  second 
argiment  in  the  opening  brief  at  page  11. 
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Appellant  in  her  Argument  III  in  the  opening 
brief  at  page  12  shovjed  that  Attorney  Andersen  vias  not 
authorized  in  lavj  to  negate  the  June  1^,  15,  19^5,  order 
and  that  it  was  a  forgery,  since  he  did  not  sign  it. 
Appellant  also  showed  that  the  February  1,  l9^'6,    order 
was  Penal  Code  Section  1203 •^  non-applicable  to  a  civil 
proceeding. 

Appellant  in  her  Argunent  IV  cited  the  case  of 
Los  Angeles  v.  I'lorgan,  I05  CA  2d  726,  showing  that  x^^here 
want  of  jurisdiction  appears  on  the  face  of  the  judgnent 
or  is  shox'jn  by  evidence  aliunde,  in  either  case  the 
judgnent  is  for  all  purposes  a  nullity  and  that  if  its 
invalidity  is  apparent  it  nay  be  vacated  on  notion  at 
any  tine  after  entry. 

As  shoxm  by  Exhibit  "F"  to  this  Brief  (Reporter's 
Transcript,  Decenber  1?,  1964  and  January  l4,  1965)  the 
trial  court  stated  that  it  had  no  jurisdiction  to  set 
aside  the  order.   The  transcript  shovis  that  there  x^jas  no 
appearance  by  the  District  Attorney,  who  was  served 
(JR  31,  69).   The  augnenting  of  the  record  by  this 
transcript  was  approved  by  the  District  Court  of  Appeal 
on  April  19,  1966. 

Appellant's  Opening  Brief  vjas  filed  February  1, 
1966.   The  law  is  conclusive  under  the  state  of  facts 
and  appellant  X'^as  entitled  to  innediate  relief  under 
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the  argiments  presented  in  her  opening  brief.   Under 
Rule  17(b)  appellant  was  entitled  to  decision  on  her 
brief  alone.   The  District  Attorney  deliberately  delayed 
filing  for  tvjo   nonths  without  any  reasonable  excuse  and 
presented  a  brief  pleading  laches  and  showing  that  it  is 
the  practice  of  the  State  Supreme  Court  and  the  District 
Courts  of  Appeal  in  California  to  refuse  relief  fron 
l/elfare  &^   Institutions  Code  proceedings  on  a  clain  of 
denial  of  constitutional  due  process. 

Appellant *s  Reply  Brief  showed  that  the 
Respondent's  Brief  was  unlawful  under  Governrient  Code 
Section  265^0  which  prohibits  the  District  Attorney  fron 
making  defense  of  a  crinc,  to-wit:   forgery  and 
falsification  of  public  records  as  here  involved,  the 
latter  carrying  no  statute  of  limitations  under  Penal 
Code  Section  799  and  being  a  disqualification  of  Edmund 
BroT^m  to  serve  as  Governor  of  California.   Additionally! 
appellant  presented  record-proof  of  denial  of  due 
process  (pages  11-22)  and  proof  that  the  June  25,  19^5 
stipulation  was  a  forgery  (pages  23-29)  and  shox\red 
that  the  District  Attorney  is  estopped  to  plead 
conclusive  presumption  and  laches  (pages  5-11) 

The  Court  is  asked  to  take  judicial  notice 
that  the  publication  of  documents  in  the  Respondents 
Brief  constitute  contem.pt  of  the  February  1,  l9^6,  order 
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if  it  were  valid  in  laxj,  and  appellant  concludes  that 

it  xjas  for  this  reason  that  the  District  Attorney 

renoved  it  fron  the  file  and  to  support  his  false 

contention  that  the  file  was  not  sealed  and  that 

appellant  was  guilty  of  laches.   It  x^as  to  counteract 

this  that  appellant  secured  an  Order  (CCP  1953.02) 

xjhich  is  Exhibit  "E"  to  this  Brief. 

It  is  to  be  noted  also,  in  view  of  the  CCP 

170  court- judge  disqualification  factor  here  involved, 

that  in  addition  to  Welfare  &  Institutions  Code  Section 

50^7  providing  that  the  district  attorney  shall  prepare 

the  petition,  (See  Exhibit  "B"  page  1,  this  Brief) 

Governnent  Code  Section  2652^  provides: 

Appearing  for  and  representing  court,  judge, 
or  constable.   Upon  request  of  any  judge  of  the 
superior,  nuniclpal  or  justice  court  or  constable, 
the  district  attorney   shall  appear  for  and 
represent  the  court  or  judge  or  constable  if  the 
court  or  judge  or  constable  in  his  official 
capacity  is  a  party  defendant  in  any  action. 

It  would  appear  that  the  forgery  and  falsification  and 

unauthorized  talking  of  docuncnts  has  been  induced  as 

protective  neasures  for  the  benefit  of  the  court  as 

well  as  the  district  attorney  in  this  case.   Such  a 

situation  constitutes  conpletc  disqualification  for 

interest  under  CCP  17O  and  28  USC  ^'55. 

In  view  of  appellant *s  personal  financial 

situation,  based  on  26  years  of  continuing  losses, 
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including  I  rights,  property,  inhcritp.nces,  age  factors, 
prejudice,  all  caused  by  the  records  and  the  financial 
losses,  appellant  filed  motion  in  the  District  Court 
of  xlppeal  based  on  Los  ^^^nr.cles   v.  Ilorryan,  supra, 
for  advancement  and  to  augnent  the  record,  trhich  xrere 
heard  on  April  l9,  1966.   The  Motion  for  advance::ent  was 
denied  and  the  notion  to  augment  x\ras  granted  only  as  to 
the  Reporter's  Transcript  (Exhibit  "F"  this  Brief), 
Appellant  then  filed  a  notion  for  an  ex  pnrte  order 
which  the  court  denied. 

On  April  28,  1966,  appellant  filed  a  Petition 
for  Rerioval  to  the  United  States  District  Court,  Action 
No.  450^9,  with  an  Affidavit  of  Prejudice  and  requested 
the  appointnent  of  judges  outside  of  the  State  of 
California- 

In  the  Petition  for  Removal,  it  was  stated  that 

the  falsified  record  constitutes  a  hazard  to  appellant's 

life,  property  and  her  capacity  to  earn  a  living  and  her 

right  to  jiake  recoveries  against  Banli  of  America  under 

her  em.ployment  contract  under  12  USC  which  xias  protected 

by  /orticle  I,  Section  10,  Clause  1  of  the  United  States 

Constitution.   Appellant  pleaded: 

The  right  to  earn  a  living  is  a  federally 
protected  right  and  one  of  the  objects  of 
appellant's  political  cai:paign  is  to  place  her- 
self in  a  situation  where  she  can  best  use  her 
personal  abilities,  knowledge  and  experience  for 
the  public  good,  and  for  which  she  would  receive 
payment  for  services. 


In  hor  Lcnorcindu:;  filed  Tb.y  9,  1966,  appellant 
cited  28  USC  1^^3  and  42  USC  l983  (Ual!:cr  v.  Bank  of 
i^jierica,  268  F  2d  l6;  Cohen  v.  Norris,  300  F  2d  24)  since 
the  vjithin  discoveries  of  extrinsic  fraud  T-rill  perr.it 
the  reopening  of  l/alker  v.  Banl^  of  /^iierica,  since  the 
record  clearly  shoxjs  that  the  acts  have  been  done  under 
color  of  state  lau,  Nhich  is  the  object  of  the  falsified 
County  Cleric's  Index  to  deprive  this  appellant  of  her 
civil  rights  and  property  contra  18  USC  24l  and  371, 
the  latter  involving  appellant's  capacity  as  a  witness 
to  Banli  of  x\::erica's  National  Banl:  Act  violations  which 
is  a  12  USC  basis  for  the  forfeiture  of  its  charter 
if  the  Conptroller  of  the  Currency  were  coi^plying  with 
the  law  under  the  direction  of  the  President. 

28  USC  1447(d)  authorizes  rcviexj  by  appeal  in 
this  Court  of  Appeals. 

iVttention  is  called  to  Appellant's  Application 
to  Disqualify  all  Judges  etc.,  lodged  herein  on 
Septenber  31 »  l966. 
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Ill 

ERRORS  URGED 


1,  The  law  and  notion  Court  erred  in  dcnyin^r  appellant *s 

notion  under  CCP  l9l6. 

2,  The  District  Court  of  Appeal  erred  in  denying'  -notion 

for  ad  vane  e:  :ent . 

3,  All  California  Superior  Court  Judges,  past  or  present, 

x^rhether  on  state  or  federal  benches  are  CCP  I70 
disqualified  for  interest  by  reason  of  being  en.ployers 
of  nodical  exai'^.iners  under  the  1/elfare  &  Institutions 
Code. 

^'^      As  an  ancestral  A'-erican,  appellant's  vested  rights, 
as  stated  in  the  Ordinance  of  178?,  are  protected 
by  the  United  States  Constitution  by  Art.  VI,  CI.  2, 
and  ilnend.  V,  VI,  XIV.,  Sec.  1,  and  cannot  be  alienated 
except  by  her  peers  or  the  law  of  the  land  -  her  peers 
being  only  those  jurists  who  have  the  sane  x'-ested 
rights  by  reason  of  the  sane  ancestry  and  the  law  of 
the  land  being  the  U.  S.  Constitution. 

5«   As  an  ancestral  A'^crican,  whose  vested  rights  as 

aforeso-id,  have  been  transgressed  by  the  State  of 
California  and  its  agents  in  collusion  with  the 
directors  of  the  federally  chartered  Banlc  of  ilrxrica, 
by  neans  of  the  unconstitutional  statute,  to-wit: 
Sec.  50^7.  5050,  5128  (Exh.  "B"  this  Brief)  of  the 
Welfare  &  Institutions  Code,  to  effect  crininal 
conspiracy  as  per  18  USC  2^1  a.nd  371 »  appellant  is 
entitled  to  deterr:ina,tion  in  the  U.  S.  Supre?:e  Court., 
under  Art.  Ill,  Seco  1.  CI.  1,  Sec.  2,  CI.  1  and  2. 

6.  The  practice  of  California  Courts  in  cases  where  due 

process  has  been  denied  (See  Exh.  "F"  this  Brief  and 
Respondents  Brief,)  in  proceedings  under  1/elfare  & 
Institutions  Code,  is  in  violation  of  ilrticle  VI, 
and  constitutes  denial  of  equal  protection  under 
Anendnents  V,  VI,  XIV.,  Sec.  1  -  and  constitutes  a 
valid  reason  to  petition  for  renoval  to  the  federal  forun. 

7.  Sec.  50-^7.  5050,  5128,  Exhibit  "B"  this  Brief,  arc 

unconstitutional,  a.s  aforesaid. 
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IV 

AliGULENT 

!•  The   laiJ  and  notion  court  had   power  and   the  duty 

to  dctcri:inc    jurisdiction  under  CCP  l9l6,   and   the   lair  of   the 

case   is   conclusive  and  relief   to  appellant  x^jas   iiU'Cdiately 

available. 

The  issue  of  jurisdiction  of  a  trial  court  nay  be 
raised  at  any  tine  or  place  i\rhere  the  lack  of  juris- 
diction appears. 

Schuler-Knox  v.  Snith,  62  CA  2d  86,  1^^  P  2d  ^7 

CCP  l9l6.   lianncr  of  in.peaching  record.   Any  judicial 
record  nay  be  inpeached  by  evidence  of  a  want  of 
jurisdiction  in  the  court  or  judicial  officer,  or 
collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the 
proceedings. 

Appellant  nade  the  requisite  showing  of  extrinsic 
fraud,  a  good  defense,  and  freedon  fro;:  negligence  or 
fault. 

The  April  1^,  l96^  letter  fron  the  Chief 
Adninistrative  Officer  (Appellants  Opening  Brief,  Exh.  "J") 
advising  that  the  r:edical  exaniners  were  er.ployees  of  the 
Judges  of  the  San  Francisco  Superior  Court  is  conclusive 
of  CCP  170  disqualification  for  interest. 

An  inpartial  court  is  a  substantial  right  of 
due  process  as  held  in  Inland  Steel  Co.  v.  Nat'l  Labor 
Rel.  Bd.   CCA  7,  109  F  2d  9,  20;  and  the  certificate 
by  two  physicians  is  devoid  of  due  process  elerients  as 
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held  in  In  Re  Cornell,  18  ;.  2d  30^,  306,  111  Vt.  525, 

both  quoted  in  Appendix  "I"  to  the  Opening"  Brief. 

As  shoim  in  this  brief  at  pr.G;e9,  it  v:as  held 

in  Denton  v.  Ccnn. ,    Ky  (l96^)  383  SVJ   2d  681: 

Bare  accusation  of  insanity  acts  is  not  proper 
basis  for  classification  and  in  a  lunacy  inquest 
nanner  of  proceeding,  rules  of  evidence  and  burden 
of  proof  should  be  the  sane  as  those  in  any 
crirdnal  or  quasi-crir.inal  trial. 

It  vjas  reversible  error  to  o.d::it  evidence  of 
doctors  by  certificate  or  affidavit  as  to  :-;ental 
condition  of  defendant  in  lunacy  inquest. 

The  follouing  case  is  conclusive  as  to  this 

case  : 

VJhen  statutes  express^f  forbid  persons  perforr.ing 
judicial  functions  fror:  acting  where  they  are 
interested,  such  interest,  if  subsequently  shoxrn, 
renders  the  decision  void. 

United  HE  &  Tr.  Co.  v.  Barnes  (l9ll ) ,  159  C  2^2 

The  Decer.bcr  20,  1939  order  being  an  interlocutory 

order,  the  J"une  14-,  15i  19^5,  order  was  a  final  order  and 

was  not  appealed.   This  statci'.ent  is  supported  by  the 

foil owi n-g  cases: 

V^cre  anything  in  nature  of  judicial  action  is 
necessary  to  final  deternination  of  rights  of 
parties,  judgr.ent  is  interlocutory. 

Scarbery  v.  Patch  (l959)  170  CA  2d  368 

If  unsuccessful  party  to  action... has  been  prevented 
fror.  fully  participating  therein,  there  has  been 
no  true  adversary  proceeding  and  judgr.ent  is  open 
to  a.ttack  at  any  tirie. 

Rogers  v.  Ilulkey  (l944)  63  CA  2d  567 

There  can  be  but  one  final  judgr.ent  in  an  action 
and  that  is  one  that  in  effect  ends  suit  in  court 
in  which  it  is  entered  and  finally  deterr.inos  rights 
of  parties  in  relation  to  r:attcr  in  controversy. 

i^.ier  Brewi nr;  Co.  v.  Pac.  Nat.  Fire  Ins.  Co.  (l96l) 
194-  C:.  2d  494- 
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The  above  argunents  have  been  set  out  in 
Appellant's  Opening  Brief  in  Argurients  I  and  II  at  paces 
10  and  11  Exhibits  "J"  and  "I"  therein  referred  to. 

It  can  be  seen  that  the  June  25,  19^5,  stipulation 

was  not  signed  by  appellant's  attorney  but  by  the  deputy 

District  Attorney  (JR  22)  and  is  a  forgery  (Appellant's 

Opening  Brief  Exhibit  "G").   The  nane  of  Anderson  is 

nisspclled,  and  his  representative  told  appellant  he 

did  not  sign  it. 

It  is  a  iiell  settled  rule  of  law  that  "the  ir.plied 
authority  of  an  attorney  ordinarily  does  not  extend 
to  doing  of  acts  which  vjill  result  in  the  surrender 
or  giving  up  any  substantial  right  of  the  client... 
(?  CJS  89?) 

Redsted  v.  Weiss,  71  CA  2d  66O,  663 

A  forged  deed,  is  an  absolute  nullity  and  iiiparts 
when  recorded  no  notice  to  anyone. 
I-oley  V.  Collins,  ^1  C  663 

Reference  to  VJelfare  &  Institutions  Code  Sec. 

5155  "Penal  Code  and  other  lavjs  unaffected"  shows  that 

Penal  Code  Section  1203.^  was  non-applicable: 

Law  nust  be  applied,  as  it  is  written  and  it  cannot 
be  extend-ed  by  judicial  interpretation. 
Chapi-ian  v.  Agr:cle  (l9^l)  4?  CA  2d  8^8 

Again,  the  following  case  is  conclusive: 

An   order  setting  aside  the  order  vacating  the 
judgri.ent  would  in  effect  be  a  reversal  of  an 
adjudicated  issue... In  Holtcn  v.  Greif,  1^^  Cal. 
521,  52if,  the  Court  said:   "The  decisions  of  this 
court  are  nurcrous  and  uniforr:  to  the  effect  that  a 
jud.gnent  or  order  once  regularly  entered  can  be 
reviex'jed  and  set  aside  only  in  the  nodes  prescribed 
by  statute. . . " 

Fallon  V.  Superior  Court,  33  CA  2d  ^8 

The  above  are  cited  at  page  12,  Opening  Brief. 
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Again  as  shoT^jn,  Los  AnrcloG  v^  Iior,'^an,  is 
conclusive  in  this  case  (105  CA  2d  726): 

If  the  invalidity  of  a  judcnent  is  apparent  on 
inspection  of  the  judgment  or  judgnent  roll,  the 
judgiient  vay   be  vacated  on  r^.otion  at  any  tip.e  after 
its  entry.   (Peo.  v.  Greene,  7^!-  Cal.  ^l-OO) 

I-Jhethcr  the  want  of  jurisdiction  appears  on  the  face 
of  the  judgnent  or  is  shown  by  evidence  aliunde, 
in  cither  case  the  judgrent  is  for  all  purposes  a 
nullity  -  past,  present  and  future.   (llill  v.  City 
Cab  etc.  Co.,  79  C  188).  Nothing;  can  be  acquired  or 
lost  by  it,  it  neither  bestows  nor  extincuishes  any 
right... it  neither  binds  nor  bars  anyone.   All 
acts  perforj^ed  under  it  and  all  clair:s  flowing  out  of 
it  are  void... No  action  upon  the  part  of  the 
plaintiff,  no  inaction  upon  the  part  of  the  defendant, 
no  resulting  equity  in  the  hands  of  third  persons,  no 
power  residing  in  any  legislative  or  other  departnent 
of  governnent  can  invest  it  XMith  any  of  the  elenents 
of  power  or  of  vitality.   (l  Freenan  on  Judgrents, 
5th  ed.,  Sec.  322  pp.  6^-3-6-^'^) 

Hence,  the  Court  erred.   The  error  was  deliberate, 

as  shown  in  Exhibit  "F"  to  this  brief,  being  a  refusal 

to  a,pply  the  law.   Tlie  reason  is  obvious.   Judge  Joseph 

Karesh  as  all  other  JLidges  of  Superior  Courts  in  California 

is  CCP  170  disqualified  for  interest,  and  in  his  case  he 

is  disqualified  under  28  USC  ^'S5   having  been  an  Assistant 

United  States  Attorney  representing  J.  E.  Hoover,  Director 

of  the  Federal  Bureau  of  Investigation,  nar.ed  as  a  defendnat 

in  San  Francisco  Superior  Court  Action  Fo.  383580.   His 

prejudice  is  shown  in  his  connents  concerning  the  Governor 

and  involved  parties  Belli  and  lialoney,  and  his  atter^pts 

to  benean  this  appellant  as  to  writing  letters. 


2.        Under  the  law  of  the  case,  which  tt^s  obvious, 
it  was  incuiibent  ui3on  the  District  Court  of  Appeal  to 
advance  the  hearing,  in  viefr  of  the  seriousness  of  the 
■ratter  to  this  appellant's  welfare,  in  a  situation 
involving  the  crine  of  forgery  and  falsification  of 
public  records  constituting  a  hazard  to  appellant's  civil 
and  property  rights  as  alleged  and  shovm  in  the  record 
before  the  Court.   The  Respondent's  Brief  shows  that  the 
District  Attorney  on  page  2  adnittcd  the  fact  of  the 
June  1^,  15,  19^5,  order.   Also,  the  brief  shows  that  the 
District  Attorney  nade  no   defense  to  the  CCP  170 
disqua-llfi cation  issue  or  to  any  of  the  contentions  in 
law  advocated  above,  which  are  conclusive  of  the  law  of 
the  case.   Since  the  natter  w-as  one  to  be  settled  on 
r^.otion  on  a-pplication  of  the  appellant,  appellant  was 
entitled  to  irinediate  hearing  for  the  protection  of  her 
civil  and  property  rights,  when  the  court  was  on  notice 
that  she  was  in  jeopardy  because  of  the  continuance  of  the 
situation,   Mhen  the  court  failed  to  act  as  requested 
by  appellant,  she  had  a  right  to  rer.oval  to  the  federal 
foru]-,  in  a  situation  where  the  case-history  and  this 
refusal  to  oA-vo.ncQ   and  where  the  District  Attorney  presented 
a  brief  shov/ing  cases  in  which  relief  was  denied  under 
iJclfare  &  Institutions  Cases  where  judgment  had  been  issued 
in  a  situation  where  due  process  was  denied. 

The  obvious  conclusion  is  the  CCP  170 


cllsqualif icr^.tion  for  interest  as  applicable  to  past  and 
present  Superior  Court  Judges,  the  Justices  of  Division  III 
having  been  so  involved  as  cnploycrs  of  nodical  exar.iners 
under  the  IJelfare  <?c  Institutions  Code,  and  further  as 
set  out  in  Appellant *s  Application  To  Disqualify  All 
Judges,  etc.,  particularly  Section  II  thereof  entitled 
"The  Court-Judge  Disqualification  Factor  extends  to  Justices 
of  the  California  District  Court  of  Appeal"  which  is 
incorporated  herein  by  reference. 

Appellant  points  out  that  she  did  not  ask  Governor 
Edr:und  Brown,  as  District  Attorney,  to  coiL^.it  a  crire  but 
dcna.nded  tha,t  he  clear  the  record,  and  she  had  no  Imowledgc 
of  the  fact  that  he  was  associated  vjith  rlnority  groups 
whose  interests  are  contrary  to  those  of  this  appellant 
in  .the  national  scene,  to-wit:   he  is  opposed  to  the 
interests  of  ancestral  Ai:iericans  as  this  appellant. 

3.        The  issue  of  CCP  17O  Court- Judge  disqualification 
is  ei.ibraccd  in  Arguiient  I,  Opening  Brief,  page  10,  and 
hereinabove,  as  well  as  in  Appellant ^s  Application  to 
Disqualify  all  Judges  as  etc.  as  hereinabove  referred  to, 
which  is  incorporated  by  reference. 

^.        Appellant's  ancestral  rights  are  set  out  at 
pages  1-2  of  this  Brief  in  provisions  of  the  Ordinance 


of   1787  and   in  Exhibit    "L"   of   the   Opcnine  Brief.      Article 
VI,    Clause   2    is   cited  at   page   3,    i\nendr:ent   V  is   cited  at 
page   8,    with  i'\r:endnent  XIV,    Section  1,    and  /uicndncnt  VI 
is   cited  at   page   9. 

5«        Appellant's  ancestral  rights  under  Article  III 
are  set  out  at  page  ^, 

6,  The  Respondents  Brief  and  Exhibit  "F"  and  Exhibit 
"A"  give  proof  of  the  fact  that  it  is  the  practice  to  refuse 
relief  in  eqtiity  in  the  California  Courts  x^^ith  specific 
reference  to  VJelfa-re  &  Institutions  Code  Cases,  urhich 
constitutes  denial  of  equal  protection,  and  which  is  available 
in  the  federal  courts,  as  shown  at  pages  5-6. 

It  X'las  held  in  Goldnan  v.  Postal  Telefz:raph, 
cited  at  page  6  (DC  Del.  (l9^3)  52  F  Supp  763: 

V/here  constitutional  rights  are  involved,  it  is  the 
duty  of  federal  courts  to  secure  their  protection 
even  though  state  courts  r\ay  fail  to  do  so  in 
analogous  situations. 

7.  As  indicated,  provisions  of  Sec.  50^7 •  5^50 1  5128, 
Exhibit  "B"  this  brief,  are  unconstitutional,  being  in 
violation  of  Article  VI,  CI.  2,  and  /i]-.endnents  V,  VI,  XIV, 
Sec.  1,  all  as  aforesaid  in  this  Brief  and  hereinr.bove  in 
this  Section  IV.    Hence  the  proceedings  in  this  case  are 
void. 


THE  CONTINUANCE 
OF  THE 
DEPRIVATION  OF  CIVIL  RIGHTS 
IN  THE  I'JALIfflR  CASE 
UNDER  COLOR  OF  STATE  LAiJ 
CONSTITUTES  CONSPIRACY 
UNDER 
_-_-.  18  use  2^1--.371 


Before  judging  the  court  and  the  judges 
And  proving  the  accusation  as  nade. 
He  Liust  first  examine  into  the  facts 
And  then  consider  the  aspects  of  law 
As  to  jurisdictional  specifications 
Under  our  Constitutions  and  statutes, 
To  prove  the  truth  of  our  findings 
For  the  civil  proceeding  in  question. 

A  civil  proceeding  is  a  natter  of  law, 
And  under  Sec.  5»  Constitution  Art.  VI, 
The  Superior  Court  ho.s  jurisdiction. 
And  Sec.  5128  of  '71  Code  states  -- 
That  trial  shall  be  as  in  civil  causes, 
And  Sec.  66IO.3  of  HI  Code  states  -- 
As  is  true  in  all  civil  proceedings, 
On  request,  the  proceedings  shall  cease. 

Court- jurisdiction  ur'^or  statute  law 
Is  defined  in  legislative  specifics, 
And  Sec.  191?  of  CP  Code  states  — 
That  jurisdiction  to  sustain  a  record 
Fiust  include  cause,  parties  and  things, 
And  Sec.  l9l6  of  CP  Code  states  — 
A  judicial  record  may  be  impeached 
On  a  showing  of  failed  jurisdiction. 

Judge-qualification  under  statute  law 
Is  defined  in  legislative  specifics. 
And  Sec.  I70  of  CP  Code  states  — 
No  judge  shall  preside  in  a  proceeding 
In  which  he  is  an  interested  party 
And,  on  finding  that  such  is  the  case, 
Is  directed  to  file  a  case  memorandum, 
Setting  forth  his  disqualification. 


1. 

EXHIBIT  "A" 
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Court-procedure  under  statute  law 

Is  a  judgc-nandate  on  a  check-point  basis, 

And  Sec.  I858  of  CP  Code  states  -- 

The  court  must  follox\r  the  statute  words 

Without  additions,  omissions,  or  changes, 

And  Sec.  1859  of  CP  Code  states  — 

The  legislative  intent  is  controlling, 

Concomitant  with  intentions  of  parties. 

Law-application  of  court  jurisdiction 
Is  dependent  on  Constitution  provisions 
For  due  process  and  equal  protection 
And,  when  the  specifics  of  statute  laxis 
Contra.vone  rights  that  a.re  gua.ranteed, 
Tlien  the  statute  specifics  must  yield 
To  the  constitutional  law  limitations 
To  protect  civil  rights  of  the  parties. 

It  is  the  sworn  judicial  duty  of  judges, 
As  defined  in  their  ox'^n  Code  of  Ethics  -- 
To  support  Constitutions  and  laws 
And  observe  limitations  and  guarantees. 
To  abstain  from  personal  participation 
In  riatters  involving  their  interest. 
To  diligently  ascertain  facts  and  law. 
And  to  admAnister  law  with  integrity. 

It  is  the  statutory  duty  of  attorneys, 
As  defined  in  legislative  specifics 
As  set  out  in  Sec.  6068  of  BP  Code  — 
To  support  Constitutions  and  laws, 
To  m-aintain  only  actions  legally  just, 
To  abide  by  the  truth  in  proceedings. 
To  defend  clients  against  charges  made, 
And  to  keep  inviolate  client-confidence. 

l.Tiile  the  Tirittcn  law  intends  protection, 
Tl-ie  la.xj  application  denies  protection. 
And  under  provisions  of  I'l  Code  — 
We  have  a  so-called  civil  proceeding. 
With  deprivations  of  a  crime  proceeding. 
Without  the  protections  of  crime-laxr. 
And,  as  a  basis  for  xjhich,  charges  made. 
Unproved  at  a  trial,  mean  life  ruination. 
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TJithout  notice,  court-decreed  illness 
Causes  imprisonment  and  crim.e-records , 
The  talcing  of  property  without  consent, 
Destruction  by  law  of  the  life-forces, 
And  life-tine  dam<age  to  one's  reputation. 
And,  after  the  loss  has  been  suffered, 
Officials  conspire  to  avoid  liability 
And   also  to  vitiate  legal  retrievem.cnt. 

i\nd  nox\r  to  the  case  at  issue  -- 

'Judicial  Fairplay*,  the  essence  of  law. 
Is  used  by  jurists  in  foremost  decisions. 
And  yet,  this  case  grew  out  of  deception. 
I  remember  the  date,  December  l9,  l939. 
I  went  to  S.  F.  Hospital  for  one  reason. 
As  I  said  I  irould,  to  ask  about  insulin, 
/ind,  sensing  da.ngcr,  I  demanded  to  leave, 
/md  then,  I  was  served  with  a  Petition. 

On  reading  the  Petition,  I  made  demands 
To  be  allowed  to  leave  the  place  at  once, 
To  see  an  attorney  to  protect  my  rights. 
And  I  dcF-anded  attention  to  my  dem-ands. 
And,  instead  of  responding  to  m.y  demands, 
For  their  omi  protection  as  well  as  mine, 
Iledics  pawed  and  doped  and  insulted  me, 
iVnd  tied  me  to  a  mattress  on  the  floor. 

The  next  day  an  attornej^  talked  with  m.e , 
And  promised  to  get  me  a  trial  by  jury. 
But,  on  hearing,  he  witnessed  against  me, 
And  over  a,ll  my  objections  and  der.ands. 
Two  m.edical  examiners  signed  a  certificate, 
The  judge  signed  an   interlocutory  judgm.ent. 
Allowing  jury  trial  in  5  days  on  demand, 
And  next  morning,  I  was  taken  to  Stockton. 

Before  leaving,  going,  after  arriving. 
And  during  the  next  year  of  my  life, 
I  continued  demanding  my  legal  rights 
In  every  \^cxy   I  could  possibly  thinlc  of, 
Scream.ing  my  demands  into  day  and  night. 
Until  finally  someone  heard  and  acted  -- 
A  man  outside  told  the  superintendent 
To  get  me  an  attorney,  or  else  he  would. 
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All  HI  Code  specifics  were  ignored  — 
Tcrr.iiiiAtion  oif  proceedings  on  objection; 
Definition  to  be  proved  on  civil  trial; 
Presentation  of  Petition  by  the  D.  A,, 
Ba.sed  on  pre-investigation  of  facts; 
i;edica.l  exajiination  before  certification; 
Court-appointnent  of  a  defense  attorney; 
Finance-status,  hearing,  jury,  trial. 

The  law-critiqLic  was  the  first  5  days. 
All  denands  should  have  been  honored. 
The  D.  A.  should  have  dcternined  facts. 
Ledical  exaninati  on  should  have  been  3:iade. 
Legal  defense  should  have  been  planned 
And  finance -status  factually  deternincd. 
All  of  this,  clinaxed  x^xith  trial  by  jury. 
And  Stockton  should  ha.vc  heeded  denands. 

The  Courtis  CCP  17O  disqualification 
V/as  brought  to  attention  April  1^4-,  l96^, 
By  o.   letter  of  the  Chief  Adninistrator , 
Advising  that  Judges  of  the  Superior  Court 
Were  enployers  of  the  nedical  cxaniners, 
Tlius  naking  the  judges  interested  parties, 
Since  Court  Judgt.f^^nt  was  nadc  in  reliance 
Upon  their  'expert-witness^  certificate. 

The  attorney's  BPC  6068  violation, 
Deprived  the  right  to  counsel  and  defense. 
We  were  Young  Hepublican  state  directors. 
Tlie  record  shows  the  attorney  at  witness. 
He  advised  Stockton  he  served  as  attorney, 
And  adruttcd  initiating  the  proceedings, 
After  I  had  consulted  hin  as  an  attorney 
About  inproprieties  of  a  state  politician. 

The  nodical  exaniners  violated  '.'IC  5^55f 

In  not  naking  personal  exaninati on 

As  a  basis  to  deternine  certification. 

The  record  shows  their  rcli.ance  upon 

The  Stanford  Hospital  reconnendation 

Of  a  4th  year  student  and  1st  year  interne. 

In  opposition  to  a  1st  year  resident. 

And  overriding  a  rating  of  1^0  IQ. 
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The  non-detcrnination  of  finance-status  — 
The  Stanford  Decer.bcr  18,  1939,  report: 
"Transferred  via  S.  F.  H.  to  Stockton" 
For  lack  of  ,;)200.  to  pay  for  6  ueeks  — 
Violated  ny   ri^ht  to  I'orknen^s  Cojipcnsation 
Based  on  12  years  BanJi  of  /ij-ierica  service, 
For  up  to  the  naxinuri  sur.  of  i6,000., 
VJith  dependency  support  for  ny  nether. 

Tlic  District  Attorney's  I!IC  512?  violation, 
Initiating  the  civil  rights  deprivation, 
Without  careful  fact-detcrrii nation. 
Precluded  presentnent  of  the  Petition 
To  strip  a  girl  unlawfully  of  civil  rights 
On  a  ba.sis  of  charges  falsely  propounded, 
By  record- shoTTing  to  nakc  taxpayers  pay, 
In  lieu  of  Worknen's  Conpensation  Insurance, 

The  Superior  Court's  UIC  5050, 8  violation. 
In  neglecting  the  check-point  procedure, 
Set  by  law  for  Constitution  protection, 
Caused  the  creation  of  unlavjful  records, 
Based  on  filing  an  Interlocutory  Judgnent, 
Handx'/ritten  by  the  Court  nodical  exaniner, 
I'/hich  has  kept  banlcing  crines  concealed 
And  deprived  no  of  property  for  25  years. 

'The  record  of  ny   ban.k-career  enployncnt 
Fron  October,  l928,  to  January  23,  l940, 
Shoi^Tod  that  T  wp.s  an  AIB  honor-graduate , 
Enployed  at  a  salary  of  ^i)'liO.  per  I'Dnth, 
Because  of  national  bank  discrini nation 
Against  wonon — who  left  to  get  narried, 
Assigned  to  an  interstate  connerce  entity. 
On  a  salary-profit  banlc- earnings  basis. 

VJliile  Banl:  of  Ancrica  was  claining  to  be 
A  Transanerica  Corporation  subsidiary, 
It  was  in  fact,  and  unl^nown  to  ne  then, 
Transanerica 's  under-cover  entrepreneur. 
Engaged  in  National  Banli  Act  violations, 
Mliich  created  an  IC  Sec.  332  situation. 
Vitiating  IJorkncns  Conpensation  Insurance 
Carried  in  Transanerica  for  concealnent. 
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Du.e  today  arc  nulti-nillions  of  dollars 
In  daiiagcs  to  citizens  of  state  and  nation 
Defrauded  by  the  bpjili^s  NBA  violations  — 
For  over-5-year-rcalty-holdin^  profits 
Plus  sale-retentions  of  nineral  rip^hts, 
For  calling  lOO,'-  joint  stocks  for  60/J, 
For  enc':aging  in  interstate  loan  financing, 
And  using  federal  funds  for  spcculo,tions. 

The  banlc^s  charter  is  12  USC  93  forfeit, 
Hence,  continuance  dependent  on  silence. 
I  wondered  often  about  the  appraiser, 
\Jho   T'las  overlcaned  on  land  and  sheep, 
^Jho  Tjas  pressured  into  a  bank  holdup. 
And,  after  arrest,  found  hanged  in  jail, 
Leaving  behind  hin  a  irifc  and  tiio  boys  — 
His  testir:on3'-  could  have  broken  the  banli. 

VJas  I  too  the  victin  of  silence  required  -■ 
l-Y   trial  could  have  broken  all  silence. 
Hence,  ny   life  had  to  be  niscons trued. 
How  handy,  a  legislator's  organ-popping  — 
To  halt  :iy   prospected  radio  progran, 
Designed  b^'"  ne  to  shoxi  people  the  way 
To  solve  problens  then  being  created 
3y  unlai-.T'Lil  practice  in  ban]^  finance. 

In  July,  1939,  it  was  stated  in  the  news 
That  Transaj  leri ca  was  planning  a  suit 
To  keep  loan  data  secret  fron  the  SEC. 
All  bank  enployees  wanted  investigation, 
And  I  advised  SEC  of  knoi-m  violations, 
With  the  idea  of  getting  then  stopped. 
■Jlien  bribed  SEC  attorneys  reported  it, 
I  was  forced  to  resign  October  23,  l939. 

Tlie  officials  gave  no  an  alternative. 

They  would  allow  r^e  to  resign  for  illness 

With  ny  salary  to  continue  3  nonths, 

Or  else  blackball  ne  fror.  all  enploy^ient. 

Although  stunned  alnost  to  paralysis, 

I  knew  I  had  done  the  right  thing, 

And.   when  I  left  the  banlc  in  October, 

SEC  Exariincrs  were  checking  altered  books. 
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I  was  rebellious  over  what  had  occurred 
And  ill  fron  years  of  incessant  typing, 
But  I  tried  to  naintain  r^y   conposure 
Until  I  could  figure  out  what  to  do. 
Bank  interference  with  ny  radio  progran, 
Caused  by  officials  talking  against  it, 
Had  dissipated  all  ny  pronised  support, 
But  I  kept  on  taking  ny   voice  lessons* 

On  salary-leave  to  January  23,  19^0, 
Unenployr.ient  insurance  not  3^et  available, 
I  '*artcd  searching  for  another  position. 
But  found  the  work  of  typing  inpossible, 
And  being  too  worried  to  cn^oy   vacation, 
I  tried  awhile  to  divert  ny   attention 
By  social  interest,  consistently  spoiled 
By  oversexed  tactics  of  tennis  society. 

The  worst  rii stakes  in  a  nonent  are  nade, 

In  exhaustion,  I  accepted  suggestion 

To  go  into  Stanford  for  a  couple  of  weeks, 

VJliere  I  expected  to  counsel  on  problens. 

iy  fariily  physician  and  his  associate, 

A  tennis  club  rienber,  in  active  conspiracy, 

As  shovjn  in  a  letter  kept  secret  fron  ne , 

Arranged  for  the  nodical  recommendation. 

The  Stanford  stay  was  a  nedical  horror, 
Without  psychiatric  benefit  of  any  kind, 
With  constant  bonbardnent  of  questions. 
Recorded  with  untrue  answers  and  conJients, 
For  the  purpose  of  aiding  conspiracy, 
For  propounding  false  nedical  report. 
To  induce  by  fraud  ny   dependent  nother, 
Into  signing  the  petition  for  court. 

T'Jhcn  Stanford  denandcd  v;)200.  for  6  weeks. 
Alternative  to  free  state  hospital  care, 
Ily  nother  consulted  an  attorney  I  knew, 
Who  wrote  a  scandalous  notice  of  illness. 
Advising  the  banl^  of  ny  need  for  :,)200., 
VJhich  officials  pronptly  by  phone  refused 
Concealing  by  denial  ny   conpensation  right 
And  approving  free  state  hospital  care. 
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In  Stockton  a  year,  I  scroaned  for  rights. 
I  uas  paxTed,  ducked,  urappcd,  strapped, 
And,  after  warn  baths,  put  in  cold  roons; 
Ly  finger-prints  taken  for  FBI  records; 
ly  organs  dov:andcd  for  free-sex  indulgence, 
Saved  onlj'"  by  threats  to  refugee  doctors; 
Injected  uith  insulin,  reducing  blood-sugar 
To  danger-level,  fron  mich  I  still  suffer. 

All  Tirong  outside — ny   nother  was  evicted, 
IJlien  ny  brother  did  not  pay  the  rent, 
With  ny  furniture  stored  in  a  basenent; 
And  guardianship  instituted  in  Court, 
Without  hearing,  to  save  sterilization, 
The  attorney  for  costs  taking  insurance 
And  funds  of  half-brother,  ending  regard, 
ly  nother  selling  realty  for  food,  .,)100. 

A  nenoria-1  to  the  horrors  of  Stockton  — 
I  net  a  friend  fror:  San  Jose  High  School, 
IJlic  told  no  about  her  baby  just  born. 
And  her  two  other  sweet  little  children. 
She  worried  because  the  doctors  told  her 
That  they  soneday  would  be  locked  up  too. 
I  told  her  that  the  doctors  were  crazy. 
La.ter,  she  snothered  then  to  save  then. 

Freed  fron  Stockton  Deccnber  6,  l940, 
I  was  weak,  sick,  and  angry  beyond  words  — 
Expcrincntal  insulin,  the  blackr-^ail  price 
To  get  ny  body  away  fron  the  ax-rful  place. 
I.y  weight  was  down  fron  1^3   to  105  pounds, 
And  stonach-cranps  daily  doubled  ne  over. 
On  leaving,  I  xias  cajoled  and  threatened 
But  I  was  dctcrnined  to  fight  for  right. 

Unenploynent  insurance  had  then  expired. 
But  I  was  offered  a  job  doing  typing  — 
I  refused  social-worker  hone-refuge, 
And  .;plO.  a  week  fron  Conjiunity  Chest. 
I  then  purchased  a  portable  typewriter 
And  wrote  the  story  yet  fresh  in  ny  nind. 
I  denanded  investigation  by  officials 
Of  county,  state,  nation  —  all  refused. 


8. 


I  then  used  the  report  to  denp.nd  release 
Fron  the  Stockton  Hospital  Superintendent, 
ITho  violated  lax'i  in  ignoring  ny  de-^ands. 
Being  restored  to  capaxity  April  23,  19^1 
By  the  Court  in  the  guardianship  action. 
Every  day  though  ill,  I  ]iept  on  working, 
And  continued  denands  for  legal  redress, 
Being  refused  evidence  access  and  action. 

In  l9^'2,    1   worked  for  the  ex-president 
Of  the  banlv,  who  rcconncndcd  nc  highly, 
And  X'jroto  a  biographical  series  for  U.  G. 
In  194-3*  Dr.  I'Jllbur  gave  ne  a  scholarship 
i^t  Stanford,  where  I  stayed  6  iionths  -- 
Ily  brother  refusing  his  riother  allotnent, 
I'.y  half-brother  diverting  funds  due  ne ; 
Afterward,  I  Trent  into  publicity  work. 

D.  A.  Candidate  Brown  ^la-dc  ]ie  a  pronise, 
If  he  were  elected,  he  would  investigate. 
But,  after  election,  on  facts  presented. 
As  D.  A. ,  he  refused  to  take  any  action. 
I  TTTote  to  the  Superintendent  at  Stocl^ton, 
VJho  denied  v.y   attorney  and  trial  denands, 
I  pla.ced  a  newspaper  ad,  without  finding, 
The  nan  who  had  denanded  attorney  for  ne. 

I  then  filed  a  clai3i  against  the  State 
7lt  Sacrar^.cnto ,  with  the  Board  of  Control, 
And  on  Attorney  General ^s  opinion  denied. 
On  the  basis  of  the  letter  of  attorney, 
IJlio  stated  he  was  attorney  in  proceedings. 
And  that  the  hospital  pronptly  responded 
And  tha,t  the  S-^^-YS   den.and  under  UI  512  5 
Should  legally  have  been  nade  by  attorney. 

The  Board  of  Control  nade  an  adnission. 
The  hospital  record  showed  ny  denands 
All  during  the  year  I  was  held  by  then. 
Proving  the  hospital  statenents  untrue. 
For  evidence,  I  was  given  the  record, 
Told  to  get  an  attorney  and  go  to  court. 
And  get  an  order  setting  the  record  aside. 
And  then  they  would  settle  ny   clair\. 
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In  San  B'rancisco,  I  engaged  an  attorney, 
Not  knoidng  he  rjas  in  the  encjiij'-^s  canp, 
His  wife,  a  Stanford  nodical  staff  nenber, 
And  he,  attorney  for  the  People's  ^'orld, 
IJho  defended  an  accused- Connunist  wo-ian, 
\Jho  was  'Its.'  117  najie ,  and  uhose  record 
The  FBI  confused  with  rcy  fingerprints  -- 
lUiich  barred  hin  fron  being  ny  attorney. 

It  was  during  U.  N.  Conference  tine, 
And  I  was  publicist  for  S.  F.  Unit,  A'/VS. 
Lotion  and  verified  petition  were  filed, 
On  due  process  denial  voiding  jurisdiction, 
And  the  Court  issued  order,  June  15»  19^5, 
Annulling,  vacating  the  origin.al  record. 
I'Jhen  the  attorney  advised  it  was  cancelled, 
I  was  surprised  but  he  pronised  rehearing. 

Behind  ny  back  and  without  ny  knoTrledge, 
A.  stipulation  was  filed  11  days  later, 
And  nadc  into  court  order,  June  25$  19^5 » 
Setting  aside  the  order  of  June  14-,  19^5* 
Prepared  on  D.  A.  Sdnund  Brown's  paper, 
Signed  in  the  handwriting  of  a  deputy, 
Vlho   signed  the  nane  of  ny  attorney/ 's  fir-i, 
Unauthorized  either  by  ne  or  by  the  law. 

Petition-denial  on  Septer^ber  12,  l945» 
Resulted  in  Grand  Jury  hearing  in  October, 
The  D,  A.  being  ordered  to  clear  records. 
The  D.  A.  then  nadc  an  alternative  proposal 
He  said  he  would  ruin  ne  with  litigation, 
Unless  I  released  the  involved  parties, 
But,  if  I  did,  he  would  expunge  the  records 
And  support  a  •,'ilO,000.  clain  bill  for  ne. 

Prudence  seened  to  denand  n.y  acceptance. 
As  D.  A.  support  could  win  the  clain  bill 
And  this  anount  would  reestablish  ne. 
And  I  could  then  go  on  to  other  things. 
I  signed  the  release  on   January  30  >  l9''4'6. 
And  the  attorney  and  D.  A.  the  stipulation. 
And  Court  Order  issued  on   February  1,  19^6, 
Setting  aside  and  expunging  the  record. 
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In  a  natter  of  daysi  I  was  upset  to  see 
I  tens  in  Herb  Caen's  Claronicle  colunn 
That  the  District  Attorney,  Ednund  BroTAm 
And  Lelvin  Belli,  railroading  attorney, 
VJere  closely  involved  as  personal  friends. 
r.arch  2nd  -~  Belli  reversinfr  decisions, 
Ilarch  15th  --  Announcing  Belli  handling 
The  Republican  D.  A.  Pat  BroT-ni  canpaign. 

At  once,  I  sought  clearance  of  records 
iJith  copies  of  the  cxpungencnt  order. 
All  sources  conplying,  except  the  FBI, 
I'Jliich  refused  fingerprints  surrender, 
But  Congressnan  Ha„venner*s  objections 
Rovcalcd  nano-confusion  as  nentioned 
And  Mr.  Hoover  apologized  June  6,  l9^6 
And  fingerprint  records  were  released. 

At  once,  I  began  x^7orl^.  on  the  clain  bill. 
Being  told  the  release  would  prevent  it. 
The  D.  A. 's  office  on  January  11,  19'^?. 
Gave  lie  a  letter  stating  that  the  release 
Did  not  include  the  State  of  California, 
Thus  clearing  the  way  for  introduction, 
And  pendency  of  the  bill  was  announced 
In  Herb  Caen's  colunn  January  28,  19^?. 

Quite  interesting  the  fact,  the  attorney, 
VJho  handled  the  guardianship  proceeding, 
Failing  to  collect  Worknens  Conpensation, 
Garnering  ny  property  not  for  ne  but  costs 
Of  unlawful  proceedings  in  Superior  Court, 
vJrotc  Board  of  Control  on  August  1,  l9^7» 
Opposing  for  hinself  and  Ban].:  of  Anerica 
Approval  of  ny  clain  bill  for  losses. 

In  San  Francisco,  I  engaged  an  attorney. 
Not  knoxring  he  was  in  the  enojr.y's  canp, 
A  wife's  coLisin  of  clain-opposing  attorney, 
A  friend  of  'forged  stipulation'  deputy, 
A  recipient  of  case  referrals  of  D.  A. 
And  530,000.  case  fron  politician  involved. 
His  firn  opposing  ny   nother-support  case  — 
Vihich  barred  hin  fron  being  ny   attorney. 
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After  hearings  held  in  the  legislature, 
ITith  \^1   Code  stiffened  for  protection, 
I-md   :,;2,500.  suggested  for  .,^10,000.  pronised, 
Anended  clair:  xMas  filed  on  July  2,  l9^8, 
Under  direction  of  the  involved  politician, 
IJhich  xras  cut  to  •)2,000.  on  August  18,  19^8, 
/md,  on  attorney's  failure  to  attend  hearing, 
Was  cut  to  Banli- of -America- salary,  'i^lj^-^O. 

On  learning  I  would  not  receive  ,?10,000., 
I  started  rcchecking  ny  case  situation. 
And  first  learned  ny  pother  had  attenpted 
To  clain  Wortoicns  Conpensation  for  n.e 
And  that,  after  notice  of  illness  given, 
Tlie  banl:  concealed  existence  of  right 
And  withheld  the  tender  of  nodical  care 
To  acconplish  signing  of  court  petition, 

I  found  the  release  CC  l668  unlatjful, 
It  being  a-gainst  the  policy/  of  the  law 
For  parties  seeking  to  avoid  liability 
For  acts  of  fraud  and  wilful  injury 
To  deriand  release  fron  parties  injured. 
But  I  was  imprepared  for  denand -denial 
For  illness  notice  and  bank  refusal, 
By  attorney,  State  Bar,  Suprene  Court, 

I  filed  a  conplaint  on  January  26,  19^1-9 
In  the  Superior  Court  at  San  B'rancisco 
For  r^alicious  prosecution  under  V/I  50^1-7 » 
Requesting  the  Court  to  appoint  attorney, 
Tlio  request  ignored  and  denurrers  upheld, 
ilfter  nonths  of  delay  x^raiting  decision 
In  the  I AC  proceedings  then  still  pending, 
As  per  ny  statenent  of  February  26,  1951 • 

I  xTcnt  to  Probate  Court  on  larch  4,  19^9, 
Denanding  the  notice  and  haYHi   refusal, 
But  Attorney  Brouillot  denied  facts  stated, 
Deriding  rry   object  to  sue  Banlr  of  A:ierica, 
And  3an]c  Attorney  Schilling,  there  present, 
Took  ny  papers  fron  the  court  with  hin, 
And  the  judge  threatened  no  with  contenpt, 
If  I  cane  into  court  again  on  the  n„atter. 
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lly   lAC  application  filed  DGcenbcr  6,  19^8, 
Clainine;  concea.lr^ent  tolled  linitations, 
Against  Transanerica  and  Banl':  x\ras  defended 
By  Hartford  Accident  &  Indennity  Conpany 
And  State  Coirpensation  Insurance  Fund, 
IThich  by  pleading  statute  of  linitations 
Secured  denial  of  Connission  June  11,  1950, 
And  District,  Suprenc  Court  Petitions, 

Broulllet  estate  attorneys  delivered 
Illness  notice,  refusal,  on  Novenber  9,  1953, 
And  I  a,ppea.led  to  Congressnan  Iiailliard, 
Mio  introduced  HR  785O  on  January  2?,  l954. 
On  FBI  confusion,  heard  on   lay  l9,  l95^-f'i 
IJliich  x\ras  supported  by  Congressnan  Burdick, 
But  Tja.s  denied  by  Judiciary''  Subconnittoe, 
On  Attorney  General's  cla.i:\  of  no  injury. 

Walker  v.  Banl^  of  Aierica,  268  F  2d  I6, 
Filed  in  District  Court,  October  25,  l955» 
Based  on  receipt  of  the  Brouillet  facts, 
lias  disnissed  by  Court  on  January  28,  l958. 
And  Circuit,  Su'orene  Court  Petitions  denied. 
Under  28  USC  13^8,  which  by  law  deened 
A  na.tiona.1  banJ:  to  have  state  citizenship, 
And-   failure  to  state  a  federal  clain. 

Injunction  coi'iplaint  filed  June  30,  1958, 
To  conpel  the  Conptroller  of  the  Currency 
To  recall  the  charter  of  Baixk  of  Arierica, 
On  the  basis  of  12  USC  NBA  violations. 
Under  Sec.  2^,  lawful  action  linitation, 
Under  Sec.  93 »  charter-forfeit  provision, 
vJas  denied  by  Judge  Pine  Novenber  3»  l958. 
Stating  Cor^,ptroller '  s  action  discretionary. 

Injunction  conplaint  of  Dccenber  15>  l958, 
For  silence  under  February  1,  l9^6,  order, 
Resulted  in  disnissal  on  filed  objections 
By  state-fedcral-ncdical-bar  attorneys, 
On  grounds  I  was  not  federally  entitled 
Under  the  expungenent  order  in  question. 
And  USDC  still  continues  Rule  59  notion 
F'or  showing  original  proceeding  invalid. 
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lAC  procccdincs  reopened  on  certification 
By  the  hedical  Director  on  Larch  13,  l96l 
Of  3O/'  disability  fron  chronic  residuals 
Of  a  physical  nature  caused  by  typing  ijork. 
The  Referee  finding  on  August  22,  l96l, 
Hiat  the  cntentions  as  stated  Tiere  true 
And  that  physical  coriplaints  in  question 
Were  causeci  by  banl-:  enployncnt,  1923-1939. 

I  riade  lAC  discovery  on  April  25,  l96l. 
That  Banl:  of  Arierica,  a.ctual  cnployer, 
Had  hired  rie  out  on  salary-profit  basis, 
IC-332  vitiating  conpensation  insurance. 
But  the  Referee  denied  reconsideration 
For  jurisdiction  expired  on  June  11,  l950. 
And  reconsideration  precluded  by  LC  580^, 
District,  SLiprerie  Court  Petitions  denied. 

In  order  to  qualify  for  federal  injunction, 
I  prosecuted  an  action  in  Superior  Court, 
And  therein  discovered  on  lay  5»  1964-, 
Forged-stipulation-order  of  Juno  25,  l9^l-5» 
And  expungenent  unrecorded,  on   Ilay  10,  l96^, 
ShoT'jing  record-validity  of  unla^.iful  order 
Set  aside  by  final  order  of  June  Is'-,  l9^!'5» 
Voided  by  D,  A.^s  forgery  on  June  25 »  19^1^5 • 

Ftirsuing  court  proceedings  in  question, 
Exanination  of  certified  copies  secured. 
Proved  June  25 1  19^-5 >  stipulation  a  forgerj^ 
By  the  San  Francisco  District  Attorney, 
And  still  later  on  Deceyiber  29,  l96^P, 
I  discovered  the  County  Clerk's  Index, 
Finding  expungenent  PC  i203.4  authorized 
I'JIC  5155  nonappli cable  to  civil  proceedings. 

Noij  I  find  Ua^rer,  268  P  2d  I6,  disapproved 
on  civil  rights  issue  by  9th  Circuit  Court 
In  the  Cohen  v.  Morris  case,  3OO  F  2d  2^, 
In  which  analysis  nadc  of  the  I'Jallrer  case 
Alleges  the  failure  to  clain  rights  denied 
'Under  color  of  state  lau',  as  required  — 
So  I  shall  try  again  on  extrinsic  fraud 
By  rie  discovered  on  Decenber  29,  l96^. 
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The  problen  now,  Superior  Court  adnission 
Aiid  CCP  l9l6  voidancc  for  non- jurisdiction 
Of  original  Dccenbcr  20,  1939,  proceedings, 
Inplenenting  the  June  1^!-,  19^5 1  order, 
Annulling  Decenber  20,  l939,  proceedings, 
IJhich  under  CCP  963  bccane  a  final  order  -- 
The  June  25,  l9^5»  D,  A. -Court  ^forgery', 
Being  subject  to  PC  799  felony  prosecution. 


Dated:   Septenbcr  23,  196^'- 

San  Francisco,  California 


CLAUDIA  WALIvER 


Copyright  CLAUDIA  WiiLKSR  l965 


Der.iand  is  hereby  riade  upon  the  San  Francisco  Grand 
Jury  for  an  indictnent  for  cririinal  prosecution  of  officials 
involved  in  the  June  25 »  l9^5»  'forgery',  and  their 
fellow-conspirators,  as  allowed  under  PC  799 


y  • 


This  docuricnt  will  be  filed  forthwith  as  Exhibit  "A" 
to  an  Addenduii  to  Petition  for  Writ  of  Prohibition  filed 
in  the  United  States  Suprene  Court,  Hashington,  D,  C,  to 
disqi^alify  Judges  of  the  San  Francisco  Superior  Court  fron 
presiding  in  proceedings  involving  this  situation. 

Declaration  of  Service: 

This  docu]"ient  has  been  served  by  personal  delivery  and/or 
postpaid  nailing  at  the  San  Francisco  Post  Office, 
California,  on  Septenbcr  23 »  l965«  addressed  to  the 
following: 

Honorable  Joseph  Karesh,  City  Hall,  San  Francisco 
Governor  Ednund  Erown,  Sta.te  Capitol,  Sacranento 
Attorney  General  Lynch,  500  Capitol  Ilall,  Sacranento 
District  Attorney  Ferdon,  85O  Bryant  St.,  San  Francisco 
San  Francisco  Grand  Jury,  City  Hall,  San  Francisco 
Board  of  Supervisors,  City  Hall,  San  Francisco 
Honora,ble  Janes  Eastland,  Chairnan,  Judiciary  Connittee, 

U.  S.  Senate,  'Jashington,  D.  C. 
Honorable  Enanuel  Celler,  Chairnan,  Judiciary  Connittee, 
House  of  Representatives,  Washington,  D.  C. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct.   Executed  at  San  Francisco,  California, 
Septenbcr  23,  l965. 

CLAUDIA  WALICER 

"Denied  Nov.  16,  l965,  with  consent,  following  discovery 
that  February  1,  19^6,  order  was  non-applicable  and 
non- jur i  sd  i  c  t i  onal . 


WELFARE  &   INSTITUTIONS  CODE 
Sections  504-7,  5050»  5128 


Sec.  50^7 


Petition  for  oxcinination  of  ncntally  ill  person; 
VJho  nay  file;  Preparation  of  petition  and  forns;  Civil 
and  crininal  liability.   Any  person  nay  file  in  the 
Superior  Court  a  verified  petition  that  there  is  in  the 
county  a  person  irho  is  nentally  ill  and  in  need    of 
supervision,  care  or  treatnent,  and  asking  that  examination 
be  nade  of  the  r.ental  health  of  the  person,  and  that 
provision  be  nade  for  the  welfare  of  the  person  as 
provided  in  this  chapter. 

I'.Tien  no   relative,  friend  or  other  person  can  be 
found  in  the  county  who  is  able  and  willing  to  rake  and 
file  the  petition  herein  provided,  any  peace  officer,  pro- 
bation officer,  physician  attending  the  patient, 
phj^^sician  attached  to  a  public  hospital  or  institution, 
if  the  person  is  a  patient  therein,  or  public  £':u,ardian 
nay  nake  and  file  the  petition  herein  provided.   The 
district  attorney  or  his  deputy  shall  prepo-rc  the  petition 
and  all  other  forns  required  in  the  proceeding  TAihen 
requested  by  the  party  who  is  to  file  the  petition  or 
other  forn.   I-Jhen  a  petition  is  filed  by  any  such  person, 
neither  the  person  naking  or  filing  the  petition,  nor 
his  superiors,  nor  the  department,  hospital,  or 
institution  to  which  he  is  attached,  nor  any  of  its 
enploj'-ees,  shall  be  rendered  liable  thereby  either  civilly 
or  crininally,  if  there  was  probable  cause  for  the  naking 
and  filing  of  said  petition. 

Sec.  5050 

Orders  for  exanination  and  safekeeping;  Appointnent 
of  nodical  exaniners;  Notice  of  exanination;  Service. 
Whenever  it  appears  by  petition  pursuant  to  this  chapter, 
to  the  satisfaction  of  a  judge  of  the  Superior  Court  in 
any  county  that  any  person  therein  is  nentally  ill,  and 
in  need  of  supervision,  treatnent,  care  or  restraint, 
the  judge  shall  so  far  as  consistent  with  Sec.  5156  of 
this  Code,  nake  such  orders  as  nay  be  necessary  to 
provide  for  exanination  into  the  state  of  ncntal  health 
of  the  person,  and  for  the  safekeeping,  necessary  nodical 
treatnent,  care  or  restraint  of  the  person,  pending 
hearing,  in  the  county  psychopathic  hospital,  in  his  own 
hone,  in  a  state  hospital,  or  in  such  other  place  as 
will  afford  access  to  nodical  exaniners  for  the  purpose  of 
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oxpjiination  n.nCi   suitable  provicion  for  the  safety  and 
cor.fort  of  the  person.   THE  JUDGE  SHALL  3Y  ORDER  APPOINT 
T'JO  I  EPICAL  EXALIivIERS  TO  I.AICE  A  PERSOIMilL  EXAI.I NATI ON 
OF  THE  PERSON  AND  TO  REPORT  THEREON  TO  THE  COURT.  """     ••• 

If  the  jud^e  is  satisfied  that  the  person  is 
sufficiently  nentally  ill  that  exanination  should  be 
nade  into  the  state  of  his  ncntal  health,  the  judge  shall 
issue  an  order  notifying  the  person  to  subnit  to 
examination  at  such  tine  and  place  as  designated  by  the 
judge.   The  order  for  exanination  shall  be  served  as 
provided  in  Sec.  5050 •2t  by  a  peace  officer  or  counselor 
in  iicntal  health  of  the  county  at  least  one  day  before 
the  tine  fixed  for  the  exanination.   The  person  shall 
be  pernitted  to  renain  in  his  hone  or  other  place  of 
doiacilc  pending  the  exan.ination,  and  shall  be  pernitted 
to  be  acconpanied  by  one  or  nore  of  his  relo.tives  or 
friends  to  the  ploxc  of  exar^ination. 

If  it  appears  to  the  judge  fron  a  certificate  of  a 
licensed  physician  and  surgeon  dated  not  nore  than  3 
days  prior  to  the  presentation  of  the  petition  and  filed 
mth  the  court,  certifying  that  he  has  exanincd  the 
person  and  is  of  the  opinion  the  person  is  nentally  ill, 
and  because  of  his  illness  is  likely  to  injure  hinsclf 
or  others  if  not  injiodiatcly  hospitalized  or  detained, 
or  if  it  otherwise  aff irnatively  appears  that  said 
person  is  likely  to  injure  hinsclf  or  others,  the  judge 
nay  issue  and  deliver  to  a  peace  officer  or  counselor 
in  nental  health  of  the  county  a,n  order  directing  that 
the  person  be  f orthvjith  detained  in  a  place  designated 
in  the  ord.er  for  exanination  and  hearing  as  provided  in 
this  chapter.   The  judge  nay  issue  a  sinilar  order,  if 
the  person  fails  or  refuses  to  appear  for  exanination  when 
notified. 

Sec.  5128 

Trial  as  in  civil  causes;  Requircnent  of  three- 
fourths  verdict;  Adjudication  of  nental  illness  or 
insanity;  Order  for  detention,  etc.,  in  hospital;  Delivery 
of  person  and  copy  of  order,  etc.   The  trial  shall  be 
had  as  provid.ed  by  lax\'  for  the  trial  of  civil  causes, 
and  if  tried  before  a  jury  the  person  shall  be  discharged 
unless  a  verdict  that  he  is  nentally  ill  is  found  by  at 
least  three-fourths  of  the  jury.   If  the  judge  adjudges 
or  the  verdict  of  the  jury  is  that  he  is  nentally  ill 
the  judge  shall  adjudge  that  fact  and  nake  an  order 
sinila.r  to  the  original  order  for  detention  in  a  licensed 
hospital  or  sanitarian  or  for  connitnent  to  a  state 
hospital.   If  such  order  is  for  the  supervision,  treatnent, 
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ccirc  or  restraint  of  tho  r^ontcillj   ill  person  in  n 
licensed  hos'pitp.l  or  so.nito.riun,  a  pen.cc  officer  shall 
deliver  the  person  and  present  a  copy  of  the  order  to 
the  superintendent  or  other  official  of  such  institution; 
if  the  order  is  for  the  cornitnent  of  a  nentally  ill 
person  tr  a  state  hospital,  such  order  shall  be  presented, 
at  the  tine  of  connitrent  of  the  nentally  ill  person, 
to  the  superintendent  or  person  in  ch.ar^c  of  the  state 
hospital  to  T/jhich  the  nentally  ill  person  is  coniitted. 


A  QUESTION  FOR  THE  COURT 
AND  FOl?  REPUBLICANS 

It  is  tine  that  the  Bclli-Io.loney  incident  cane  out 
into  the  open. 

I  have  repep/bcdly  asked  Republican  leaders  to  tell 
the  public  about  the  felony  of  Ednund  BroT-in,  x^rhich 
disqualifies  hin  to  be  Governor.   Apparently,  the  leaders 
arc  afraid  to  bring  this  natter  to  voter-attention  because 
of  Republican  invc^lvcncnt. 

I  believe  that  all  citizens  understand  that  there 
arc  good  and  bad  Republicans,  as  well  as  good  and  bad 
Denocrats.   Also,  I  believe  that  the  voters,  both 
Republico.ns  and  Der.ocro.ts,  have  o.   ri^^ht  to  know  the  true 
fn.cts  about  candid-ates,  so  th.at  they  intelligently  place 
their  vote. 

The  Ualker  case  involves  conspiracy  for  deprivation 
of  civil  rights  and  property  and  conspiracy  against  the 
public  interest,  forgerj^,  falsification  of  public  records, 
and  docunent  rcr.oval  by  the  District  Attorney  acting  in 
collusion  with  other  interested  parties. 

At  the  tine  Judge  Karesh  unlawfully  denied  notion  to 
vacate  void  court  proceedings  and  orders,  he  stated  in  the 
courtroon  that  Belli  and  Naloney  had  rights. 

V/hat  rights  do  Belli  and  Ilaloncy  have?   The  only 
ansvjer  is  that  Belli  and  Laloney  have  no  rights  against 
VJalker,  but  that  l/alker  has  rights  against  thei'  and  others 
too,  the  assertion  of  vjhich  the  Court  has  delayed. 

The  parties  -- 

laloney,  a  Republican  legislator, 

later  replaced  in  office  by  the  Brown- Burton  nachine 

Belli  and  Walker  were  Young  Republican  State  Directors 

Nalker  is  a  Republican, 

who  was  a  Bank  of  Arerica  enployee,  cr^ployer-involved 
in  NBA  violations  (requiring  charter  forfeiture 
under  12  USC)  causing  death  and  econcnic  poverty, 
who  developed  a  radio  prograr^.  to  renedy  bad  financial 
practices  to  prevent  econonic  poverty. 

District  Attorney  Brady  was  a  Republican, 
who  inplenentcd  the  conspiracy 
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District  Attorney  Brown  -  present  Governor  - 
who  connitted  the  forgery  and  falsification  of 
public  records,  was  a  Denocrat  turncoat,  whose  »^6 
Republican  campaign  was  handled  by  Republican  Belli, 
who  is  now  a  Denocrat  turncoat. 

District  Attorney  Lynch  -  present  Attorney  General  - 
was  involved  in  the  above  felonies  also. 

District  Attorney  Ferdon  is  a  Denocrat, 

who  is  involved  in  document  renoval  to  perpetuate  the 
felonies. 

Certain  Judges  arc  involved,  as  shovm  in  the  record. 

THE  IJILOK^Y  INCIDENT 

It  was  the  closing  hour 
And  the  sun  was  sinlcing 
And  the  towering  buildings 
I'Jcrc  casting  angled  shadows 
Through  draper led  windows 
Into  darkened  offices 
Settling  into  stillness 
After  the  workers  out-rush. 

An  after-hour  appointnent 
Pending  with  the  legislator 
Brought  a  girl  to  the  office 
On  a  proposal  of  assistance 
By  the  I. ay  or  at  City  Hall 
For  a  prospected  radio  progran 
Designed  for  public  benefit 
To  solve  econonlc  problens. 

In  the  legislator's  office 
There  was  danger  lurking 
For  the  unsuspecting  girl 
I-Jlio  cane  for  the  appointment. 
The  legislator  greeted  her 
And  offered  her  a  chair 
And  then,  behind  her  chair, 
He  locked  the  office  door. 

In  sunset *s  angled  shadows 
Flitting  through  the  room 
The  girl  waited  patiently. 
The  legislator  chatting 
Fron  a  closet  door  beyond, 
And  then,  on   reappearing. 
Holding  a  bottle  in  one  hand. 
He  was  presenting  a  sex-pose. 
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In  a  shocking  cf  surprise 
The  girl  un.s    standing  up 
And  suddenly  x^rac  darting 
Around  the  legislator's  desk, 
Evading  the  reaching  hvands 
Seeking  to  persuade  her 
Yielding  to  sunset's  sexy  whins 
On  a  nearby  couch  of  black. 

In  ex pla na t i o n '  s  a f  t e r r^ a t h , 
A  retrieval  of  conposure 
Followed  upon  turibling  words 
About  a  surgeon's  operation, 
And  a  girl  supporting  a  nother, 
And  i^25  a  nonth  for  friendship  — 
He  only  wanted  a  little  touch 
And.   sonc  hunan  understanding. 

In  the  incident's  aftcrnath, 
On  the  girl's  leave-taking, 
Fellow  Republican  politicos 
Effected  pre-planned  conspiracy 
Ifith  national  banl:  enploycrs 
To  keep  fron  public  knowledge 
The  story  of  banlcing  crines 
S\rA   legislator's  indiscretion. 

In  discussion,  a  banker  said 
That  the  legislator  stated 
That  the  radio  progran  involved 
Was  designed  for  the  purpose 
Of  naking  ncn  acquaintances, 
VJliich  was  an  untrue  statcnent 
Inpelling  her  to  seek  counsel 
Hith  Republican  associate  Belli. 

Concurrently,  SEC  agent- spies 
Unlawfully  told  banl^  officials 
Of  a  report  nade  in  crnfidcnce 
Of  the  banl{:'s  NBA  violations, 
Inpelling  bnniror-lobbyist  Stevenot 
To  sec  her  friends  and  relatives 
To  defeat  her  progran  efforts 
And  then  unlawfully  take  her  job. 
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THE  BELLI  INCIDENT 

The  following  excerpts  are  taken  fron  "The 
Continuance  of  the  Deprivation  of  Civil  Rif':hts  in  the 
Ifelker  Case  under  color  of  State  Law  constitutes  Conspiracy 
under  18  USC  2^1—371." 


It  is  the  statutory  duty  of  attorneys, 
As  defined  in  legislative  specifics 
As  set  out  in  Sec.  6O68  of  BP  Code  -- 
To  support  Constitutions  and  laws, 
To  iLaintain  only  actions  legally  just, 
To  abide  by  the  truth  in  proceedings, 
To  defend  clients  a.ga.inst  charges  nadc. 
And  to  keep  inviolate  client-confidence. 


The  attorney's  BPC  6068  violation, 
Deprived  the  right  to  counsel  and  defense. 
We  were  Young  Republican  state  directors. 
The  record  shox-js  the  attorney  as  witness. 
He  advised  Stockton  he  served  as  attorney. 
And  adnitted  initiating  the  proceedings, 
After  I  had  consulted  hin  as  an  attorney 
About  iriproprieties  of  a  state  politician. 


It  was  during  U.  N.  Conference  tine, 
And  I  was  publicist  for  S.  F.  Unit,  AUVS. 
Lotion  and  verified  petition  xrere  filed. 
On  due  process  denial  voiding  jurisdiction. 
And  the  Court  issued  order,  June  15 »  19^5 i 
Annulling,  vacating  the  original  record. 
I-Jhen  the  attorney  advised  it  was  cancelled, 
I  was  surprised  but  he  pronised  rehearing. 

Behind  ny   back  and  without  ny   knowledge, 
A  stipulation  was  filed  11  days  later, 
And  nado  into  court  order,  June  25,  19^5 i 
Setting  aside  the  order  of  June  1^,  l9^5» 
Prepared  on   D.  A.  Ednund  Brown's  paper, 
Signed  in  the  handwriting  of  a  deputy, 
liho  signed  the  nane  of  ny   attorney's  firn, 
Unauthorized  either  by  rie  or  by  the  law. 
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Petition-denial  on  Sciotcnbcr  12,  19^5, 
Resulted  in  Grand  Jury  hearing  in  October, 
The  D.  A.  being  ordered  to  clear  records. 
The  D.  A,  then  nadc  an  alterncative  proposal. 
He  said  he  would  ruin  nc  with  litigation. 
Unless  I  released  the  involved  parties. 
But,  if  I  did,  he  i^ould  expunge  the  records 
/\nd  support  a  :;.aO,000  clain  bill  for  nc. 

Prudence  seened  to  denand  ny  acceptance, 
As  D.  A.  support  could  x\rin  the  clain  bill 
And  this  anount  would  reestablish  ne , 
And  I  could  then  go  on  to  other  things. 
I  signed  the  release  on  January  30 »  l946, 
i'Vnd  the  attorney  and  D.  A.  the  stipulation, 
And  Court  Order  issued  on  February  1,  1946, 
Setting  aside  and  expunging  the  record. 

In  a  na-tter  of  da,ysi  I  was  upset  to  see 
Itons  in  Herb  Caen's  Chronicle  coluim 
That  the  District  Attorney,  Ednund  Brown 
And    Lelvin  Belli,  railroading  attorney, 
Were  closely  involved  as  personal  friends. 
Karch  2nd  —  Belli  reversing  decisions, 
llarch  15th  --  iinnouncing  Belli  handling 
The  Republican  D.  A.  Pat  Brown  campaign. 


At  once,  I  began  work  on   the  clain  bill. 
Being  told  the  release  would  prevent  it. 
The  D.  A. 's  office  on  January  11,  19^-7* 
Gave  ne  a  letter  stating  that  the  release 
Did  not  include  the  State  of  California, 
Thus  clearing  the  way  for  introduction, 
/ind  pendency  of  the  bill  x^ias  announced 
In  Herb  Caen's  colujin  January  2  8,  19^7 • 


In  San  Francisco,  I  engaged  an  attorney, 
Not  knowing  he  was  in  the  eneny's  canp, 
A  wife's  cousin  of  clain-opposing  attorney, 
A   friend  of  'forged-stipulation'  deputy, 
A  recipient  of  case  referrals  of  D,  A. 
i\nd  i30,000  case  fron  politician  involved. 
His  firn  opposing  r^^   no ther- support  case  -- 
IJhih  barred  hln  fron  being  ny   attorney. 
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After  hearings  held  in  the  legislature, 
•;Jith  UI  Code  stiffened  for  protection, 
And  ;j2,500  suggested  for  1^^10,000  pronised, 
riiiendcd  clai'i  was  filed  on  July  2,  l9^''8. 
Under  directsn  of  the  involved  politician, 
in-iich  was  cut  to  52,000  on  August  18,  19^^-8, 
And,  on  attorney's  failure  to  attend  hearing, 
Was  cut  to  Banl-^- of -/iiierica- salary,  .5l,'-i40, 


I  found  the  release  CC  l668  unlawful. 
It  being  against  the  policy  of  the  law 
For  parties  seeking  to  avoid  liability 
For  acts  of  fraud  and  wilful  injury 
To  denand  release  fron  parties  injured. 
But  I  was  unprepared  for  denand-denial 
For  illness  notice  and  banlc  refusal, 
By  attorney,  State  Bar,  Suprene  Court. 


In  order  to  qualify  for  federal  injunction, 
I  prosecuted  an  action  in  Superior  Court, 
/md  therein  discovered  on  May  5»  1964, 
P'orgcd-stipulation-ordcr  rf   June  25 •  19^5* 
iind  expungenent  unrecorded,  on   May  10,  1964, 
Showing  record-validity  of  unlawful  order 
Set  aside  by  fino.l  order  of  June  l4,  l945. 
Voided  by  D.  A. 's  forgery  on  June  25,  l945. 


The  problen  now,  Superior  Court  adrission 
And  CCP  l9l6  voi dance  for  non- jurisdiction 
Of  original  Deccnbcr  20,  1939,  proceedings, 
Inplenenting  the  June  l4,  l945,  order, 
Annulling  Decenber  20,  1939,  proceedings, 
IJliich  under  CCP  963  becane  a  final  order  — 
The  June  25,  19^5,  D,  A. -Court  'forgery'. 
Being  subject  to  PC  799  felony  prosecution. 

Dated:   San  Francisco,  California,  August  l4,  l966. 

CLAUDIA  IJilLKER 

This  T-jill  be  forwarded  to  all  Republican  Connittee  sources, 

certain  Congressional  sources,  certain  Judicial  sources, 

and   to  noJiied   parties,    and  will   be   filed  as   a  Court-docunent- 

exhibit. 

CLAUDIA  VYxLKER 
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CHRONOLOGY  OF  EflFLQYHENT 

October  1928— January  23,  19-^0 

Bank  of  America  National  Trust  &  Savings  Association 

Letter  of  recommendation  from  former  President  Will 
F.  Morrish  dated  March  7,  I95O? 

•^Fiiss  Walker's  record  during  the  period  I  knew  her 
was  much  above  the  average.   She  was  a  fast  and 
efficient  worker  and  her  handling  of  the  public 
was  exceptionally  goodo  '• 

Re  n  lovT  salaries 

The  bank  hired  out  its  employees,  without  their 
knowledge  or  consents  to  its  ox-m  corporations, 
organized  to  violate  provisions  of  the  National  Banlc 
Act,  under  the  name  of  Transamerica  Corporation, 
collecting  two  and  three  times  the  amount  of  salary 
paid. 


1928 


Accounting  Department 
Stenographer 
':90  per  month 


1929-1931 

Bank  Properties  Department 

Handling  bank  promises  and  foreclosed  properties 
Stenographer 

Registered  with  ilmerican  Institute  of  Banlcing 
Salary  deductions  for  employee  stock  purchases 
}^0   per  month 

Capital  Company 

Acquired  and  operated  bank-owned  city  properties 

Clerk  in  charge  of  rent  records  for  California 
Supervised  two  stenographers  and  one  bookkeeper 
'■^125  per  month 

Separated  due  to  depression  cutbacks 
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1931 

BarJ:  Branches 

TravoliriG  relief  teller,  stenographer 
Hourly  rate,  plus  expenses 

1933 

California  Joint  Stock  Land  Bank 
Liquidating  farm  loans,  recalling  bonds 

Secretary 

''>110  per  month 

October 

5-year  pin.  Bank  of  America  N.  T.  &  G.  A. 

1935 

Banliamorica  Agricultural  Credit  Corporation 
Livestock  loans,  rediscount  financing,  5  states 

Secretary,  Advertising  copywriter,  Clerk 

5115  per  month 

193? 
October 

10-year  pin,  Bank  of  America  N.  T.  &  S.  A. 

1939 
July 

Securities  t   Exchange  Commission  Investigation 

San  Francisco  Chronicle:? 

•  Tac  may  sue  to  keep  loans  secret.  •• 

August 

September 

All  employees  wanted  investigation 
I  informed  SEC  of  National  Bank  Act  violations 
SEC  attorneys,  bribed  to  report  information, 
gave  information  unlawfully  to  banl:  officials 

October  23 

Resigned  under  unlawful  pressure  by  Stevcnot 
Separation  with  salary  to  January  23,  19^!0 


Oiiii  I 


1961-1965   BANK   OF   AIISRICA   LEGAL   PROBLEM 


HATIONAL  BANK  ACT  VIOLATIONS  REPORTED; 

Accounting  Department 

Transmitted  funds,  withheld  from  local  loan  use, 
to  Call  Loney  Market,  NexT  York,  at  20^' 
interest. 
Refused  to  pay  for  demanded  overtime  work. 

Cap  i  ta  1  CompoJiy 

Organized  to  violate  laii  requiring  banl^s  to  sell 

foreclosed  properties  in  5  years. 
Bought  in  at  bid -price,  letting  bank  take 

deficiency  judgments c 
Speculatively  operated  and  sold  properties. 
At  sale,  retained  mineral  rights  for  banli. 
Refused  to  paj^  for  demanded  overtime  work. 

California  Lands,  Inc. 

Organized  to  handle  country  properties  in  the 

sejnc  manner  as  Capital  Company. 

California  Joint  Stock  Land  Bank 

Arranged  with  Blyth  o:  Co.,  Stockbrokers,  to 
send  fraudulent  letter  to  interstate  bond- 
holders, calling  in  bonds,  actua.lly  worth  lOOfo^ 
for  60 fo I    refused  to  give  true  facts  on  demand 
of  bondholders. 

Speculated  with  profits  in  U.  S.  Treasury  Bond 
Harket. 

Used  profits  to  operate  Banl<:america  Agricultural 
Credit  Corporation  and  give  bonuses  to  favored 
officials. 

Transferred  liquidating  loans  to  Federal  Land 
Banl^  of  Berkeley,  retaining  Federal-regulation- 
prohibited  second  mortgages,  unrecorded. 

Collected  second  m.ortgages  from  transferred 
borrowers :  several  borrowers  secured  court 
relief  in  th e  U .  3 .  District  Court  a t  S an 
Francisco. 

Refused  to  pay  for  demanded  overtime  work. 


Baiilcamcrica  Agricultural  Credit  Corporation 

Conducted  unlawful  interstate  bank  loan  business. 

Rediscountcd  loans  at  Federal  Intermediate 
eredit  Banlc  of  Berkeley,  paying  ^%   interest, 
on  total  funds  of  interstate  loans. 

Loaned  funds  to  interstate  borr oilier s  on  monthly 
budget  basis,  leaving  substantial  bank 
retentions  for  given  periods. 

Speculated  x-jith  loan  retentions  in  Trans america 
Stock  in  individual  names,  such  as  C.  P.  Cuneo, 
brother-in-lau  of  A.  F.  Giannini,  }90  5  000c 

Death  of  Ed  '//ood,  livestock  appraiser  employee  3 
transferred  to  him  unlawful  100;t>'  land  loan 
to  Al  Kuhn,  on  a  020,000  advance  of  his 
father-in-law-  made  him  a  100;c  loan  on  sheep 
which  after  purchase  commenced  to  die  off. 

Panicked  bank  officials  pressured  IJood,  who 
panicked  and  attempted  a  holdup  of  a  banlc 
official  at  American  Trust  Company  and  was  put 
in  jail. 

Frightened  officials,  fearing  results  of  !7ood's 
testimony,  were  joyously  relieved,  when  he  was 
dead  next  morning  with  a  belt  strap  around  his 
neck  and  with  a  handkerchief  stuffed  down  into 
his  throat,  because  there  would  be  no  testimony. 

Officials  took  over  the  VJood  spread  without 

question,  in  a  situation  where  it  was  reported 
that  the  land  was  the  cause  of  the  deaths  of  the 
sheep. 

Account  cards  changed  to  cover-up  unlawful  loans. 

Refused  to  pay  for  demanded  overtime  work. 

Title  12,  Section  93,  USC,  provides  for  forfeiting  of 
the  banli  charter  for  violations  of  the  I'ational  Bank 
Act,  and  cancellation  of  all  rights  and  privileges  under 
the  Act. 

The  Comptroller  of  the  Currency,  answerable  only  to  the 
President  who  has  an  Assistant  who  is  affiliated  with 
the  banl^s  will  not  enforce  the  law^  and  Congressional 
Banliing  Committees  will  not  investigate ^  both  of  which 
assure  taat  the  law  is  ineffective. 


'■'  .t  •• : 


1929 
Apr  i  1 

Character  (Five  petals  of  pink  uilcl  rose) 

Prize  talks  Giannini  Contest 

iublishcd  in  Centerville  newspaper 

193^ 

\jToto   a  novel  about  banking  --  principal 
character,  John  Wayne ,  ruined  by  banking-  law 
violations,  accused  of  murder  of  banlcer  of 
which  he  was  innocent 
i"ot  published 

1935-1939 

Organized  Civil  Service  Employees  ^^idows 
Association,  after  father's  death,  when  Federal 
Civil  Service  Retirement  pension  ceased,  to 
gather  data  from  X'Tidox>js  to  present  to  Congress 
for  pension  legislation  for  widox^rs 

Congress  approved  pensions  for  Panama 
Canal  Zone  widows  and  later  for  future 
widows  3  but  ignored  older  widows 

1936-1938 

Instituted  radio  progrom  on   KYA  to  feature 
prominent  San  Franciscans  on  American  theme 
Daughters  of  American  Revolution 
Admitted  to  Kembership  April  18,  193^ 
Nat-1  Number  29^921  (Lt=  Alexander  IJalker) 
Elected  Chairman,  Tamalpais  Chapter 

Press  Relations  and  Radio 
Resigned  June  21,  1938 
Discontinued  program  for  unvrarranted 
interference  by  San  Francisco  Chairman 

1937-1939 

Young  Republicans  of  California 

Member,  State  Board  of  Directors 

1938-1939 

Developed  radio  program  idea  to  feature 
economic  problems  and  remedies  to  eliminate 
pover  ty 

Took  voice  lessons 
Active  interference  by  'Banlc  of  America 
officials;  who  did  not  want  banl^ing  evils 
exposed,  prevented  development 


ENDORSED 
}.'  ILED 

AUG  19  1966 
1  ARTIN  r ONGAN,  CLERK 
By  J.  A.  Crtclle 
Deputy  Clerk 

IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
IN  AND  FC'R  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

In  re  Claudia  H'alkcr )  NO*  I8,l60 

ORDER  (CCP  1953.02) 

The  Petition  of  Claudia  V/alker  for  an  order 
substituting  certified  copy  of  the  Order  of  Court  in  the 
above  natter,  filed  February  1,  19^6,  having  cone  on 
regularly  for  hearing  this  l9th  day  of  August,  1966,  upon 
notice  duly  and  regularly  given,  Claudia  Ualkcr  appearing 
in  person,  District  Attorney  John  Jay  Ferdon  appearing  by 
S.Vi.JEAN  V/RIGHT,  and  good  cause  appearing  therefor: 
J. 

The  Court  finds  that  the  said  order  was  rade 
and  entered  and  filed  on   February  1,  19^6;  that  a  certified 
copy  of  sane  was  issued  by  the  County  Clerk  on  June  10, 
i960;  that  said  order  has  un.authorizcdly  been  renoved  fron 
the  file;  that  Claudia  Walker  is  entitled  to  have  it 
replaced  in  the  file  by  means  of  this  order. 

IT  IS  HEREBY  ORDERED  that  a  copy  of  the 
aforesaid  certified  order  be  attached  to  this  order  and 
said  copy  shall  hereafter  have  the  sane  effect  in  all 
respects  as  the  original  would  have  had,  and  particularly 
to  support  the  record  novj  before  the  U.  S.  Court  of 
Appeals f  No.  2114?,  in  which  said  Order  was  certified  by 
the  County  Clerk  to  the  District  Court  of  Appeal  1  Civ. 
23371  on   January  3,  1966  at  page  2?  of  the  Judgnent  Roll. 

Dated:   August  l9,  l966. 

CURTISS  E.  I'ffiTTER 


JUDGE  OF  THE  SUPERIOR  COURT 
OFFICE  DEPT.  X-2 


Note  by  V/alker:   Attached  to  said  Order  was  a  copy  of 

the  certified  copy  of  the  February  1, 
1946  order  as  appears  at  Judgnent  Roll, 
page  27. 
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IN  THE  SUPERIOR  COURT  OF  THE  STATS  OF  CALIFORNIA 
IN  AND  FOR  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

HONORABLE  JOSEPH  KARESH,  JUDGE,      DE PARTI  E NT  No.  l6 

In  re  ) 

)    No.  I8I6O 
Claudia  IJalkcr      ) 

REPORTER »S  TRANSCRIPT 

DECEi.BER  17,  196^  -  10:30  A.  I  . 

JANUARY  1^,  1965   -  10:30  A.  I  . 

APPSARAI^TCSS : 

In  propria  persona:  CLAUDIA  l-L'iLXER 


THE  CLERK:   Walker  v.  Superior  Court. 

THE  COURT:   Liss  Walker,  

KISS  WALKER:   Yes,  the  title  is  T/nrong,  your  Honor. 
It  should  be,  I  think,  In  re  Claudia  Walker.   I  nean,  there 
were  other  words,  but  I  left  then  out. 

THE  COURT:   VJhat  is  the  natter  before  the  Court? 

MSS  WALKER:  This  is  a  natter  to  vacate,  annul  and 
set  aside  an  order.  It  was  properly  noticed.  I  filed  a 
nenorandun;  I  filed  an  affidavit. 

THE  COURT:   To  annul  x^ihat  order? 

LJSS  WALIsER:   Of  Deccnber  20th,  l939,  in  which 

THE  COURT:   The  Court  can  not  enter  such  an  order. 
The  Court  has  no  power  to  enter  such  an  order. 

I'ISS  VJALI\ER:   The  Court  had  no  jurisci  icti on  at  the 
tine  it  nade  the  order  and  I  an  

THE  COURT:   There  was  a  hearing. 

KISS  WALKER:   There  was  no  hearing,  your  Honor.   You 
haven't  read  the  papers  if  you  say  that. 

THE  COURT:   I  have  read  the  papers. 

KISS  WALICER:   There  was  no   hearing  at  all,  your  Honor. 
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THE  COURT:   IJliat  you  consider  is  no  hoarinf^  is  still 
a  hearing.   You  np,y  be  dissatisfied  with  it,  but 

MSS  WALKER:   It  is  not  in  accordance  with  the  Code. 

I  have  set  this  out.  There  was  no  detcrrination  by  the 

ncdico.l  cxanincrs-~of  those  ned ical  exn.rincrs.   One  of  then 
is  disqualified.  RT2 

THE  COURT:   Tlien  the  ncdical  exaniners  r.ade  a  findinnc. 

iISS  WALKER:  Can  x\re  have  a  detailed,  argunent  based 
on  ny  ncnor.andu]":  o^t  this  tine?   Is  it  convenient? 

THE  COURT:  To  the  Court  it  is  obvious.  I  an  sorry 
that  you  are  in  this  situation,  but  the  Court  is  without 
power  to  grant  you  the  relief  for  which  y^-^u  pray. 

IISS  WALKER:   All  right.   I  r.  Ednund  Brown  connitted 
forgery.   He  forged  ny  attorney's  nc^r^e   on  June  the  25th, 
19^6.   I  have  just  discovered  this  forgery.   The  forgery  is 
the  last  record  that  has  been  recorded.   It  leaves  ne  in 
r.   situation  where  the  Deccnber  20th,  l939,  order  is 
extent.   I  an  personally,  by  virtue  of  the  fact  there  is 
no  other  recorded  record.,  o.pparently,  under  the  jurisdiction 
of  this  Court,  which  I  certainly  can  not  stand  for,  and  all 
of  ny  property  rights  have  been  taken. 

THE  COURT:   I  can  not  set  aside  the  finding  of  the 
Court.   I  will  npM.c   a  concession  that  there  are  nany 

IISS  WALKER:   I  was  denied  due  process  of  law  that 
is  guaranteed  by  the  United  States  Constitution. 

THE  COURT:   There  are  nany  procedures  insofar  as  the 
connitncnt  of  the  alleged  ncntally  ill  that  should  be 
changed • 

IJSS  WALIvSR:   C.  C.  P.  l9l6  allows  ne  to  raise  the 
question  of  jurisdiction.   You  realize  this  neans  an  appeal. 

THE  COURT:   Yes,  I  do.  RT3 

KISS  WALKER:   Can't  we  have  a  full  argunent,  your 
Honor? 

THE  COURT:   There  is  no  argunent  necessary,  I  iss  Halker, 
because  I  an  convinced  that  this  Court  is  vrithout  powr  to 
grant  you  the  relief  for  which  you  prayed. 

IISS  VJALKER:   You  have  power  to  correct  the  error  that 
has  been  conj^.itted. 
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THE  COURT:   The  judge  found  you  nentally  ill. 

LISS  WALKER:   The  judf^c  was  an  inconpetcnt  old  nan. 
One  of  the  nedical  exai'iiners  was  an  alcoholic.   I  have  proof 
of  this.   It  is  in  the  San  Francisco  Coroner's  records. 

THE  COURT:   That  vTculd   still  not  pernit  us--- 

tllSS  WALKER:   Tlie  nedical  certificate  x^as  not  con- 
pie  ted.   I  cane  into  court  in  '45»  your  Honor.   I  spent 
very  good  noney  with  Gladstein,  Andersen  &   Resner.   They 
stole  ny   noney,  lied  to  ne .   I  r.  Ednund  Brown  put  a 
forged  stipulation  in  this  court  record,  and  I  have  shown 
it  to  you.   I  subpoenavOd  Lr.  Brown  here  today  r.nd.   he  is 
not  here.   I  don't  know  whether  the  sheriff  served  hin 
or  not. 

THE  COURT:   The  governor? 

LISS  Walker:   lir.  Ednund  Brox^m,  the  attorney.   He 
was  the  district  attorney  at  the  tine,  and  he  personally 
signed  one  of  those  papers.   Not  the  forgery,  but  his 
office  signed  the  forgery,  but  he  knew  about  it. 

THE  COURT:   Well,  Kiss  Walker,  -  — 

MSS  WALKER:   Why  are  you  denying  ne  relief?   Under   RT^ 
x^rhat  provision  of  the  law? 

THE  COURT:   Under  the  provision  of  the  law  that  you 
can  not  set  aside  this  judgnent. 

i ISS  WALKER:   Under  what  provision  of  the  law? 

THE  COURT:   I  can  not  set  aside  this  finding  of 
ncntal  illness,  the  judgnent. 

LISS  WALKER:   The  judge  was  a  liar.   He  had  no   right 
to  do  it.  He  was  an  inconpetcnt  old  nan.   I  had  no  trial. 

THE  COURT:   I  can  not  substitute  ny  judgnent  for  his. 

LISS  WALIOSR:   I  had  no    trial. 

THE  COURT:   You  had  a  right  of  trial  by  jury,  didn't 
you? 

LISS  WALKER:   I  have  had  no  trial.   You  haven't  read 
the  papers,  your  Honor. 

THE  COURT:   You  had  a  right  of  trial  by  jury. 
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IJSS  IJALKER:   I  dcnandcd  it,  but  I  didn't  get  it. 
Hould  you  rclGasc  this  so  I  can  go  into  the  fcdero.l  court? 

THE  COURT:   Rcloasc  what? 

LISS  WALKER:   I  have  tried  to  go  into  the  federal 
court  and  your  people  horc  have  cone  in  and.  --  I  ncan  this: 
Your  people,  your  Honor,  not  you  personally,  I  r.  Brasil 
representing  this  Court  has  gone  over  tr^  the  Federal  court 
and  objected.   I  don't  want  it  heard  in  this  court,  frankly. 
Every  tine  I  cone  in  here  you  say  no,  .and  there  is  no 
reason/  for  saying  no  today.  RT5 

THE  COURT:   I  can  not  set  aside  the  judgnent  finding 
you  nentally  ill. 

LISS  VJALKER:   Uliy?   1-Jliy? 

THE  COURT:   I  have  no   pox'jer  to  do  it. 

IJSS  WALKER:   I  was  never  nentally  ill.   I  never  had  a 
trial.   I  brought  this  up.   I  spent  hundreds  and  hundreds  

THE  COURT:   There  x-jere  two  ncdical  exaiiiners  appointed. 

I.ISS  W.AX.KER:   One  of  then  was  a  drunk  and  he  died  a 
drunk.   This  is  in  the  coroner's  report. 

THE  COURT:   That  would  be  no  gr founds  to  set  aside  the 
judgnent  of 

I.ISS  WALKER:   There  vjas  no  deternination.  They  didn't 
even  cor^/plete  the  certificate  of  the  nodical  ex.aniners. 
Yc.ur  Honor,  I  do  think  if  you  would  give  tine  for  a  conplete 
argunent--- 

THE  COURT:   A  conplete  argunent  can  not  help.  I  do 
not  ho.vc  the  power  to  d.o   it. 

I.ISS  VJALKER:   I  clain  the  Court  had  no  jurisdiction. 
The  Court  had  no  jurisdiction  either  to 

THE  COURT:   The  Court  acted  upon  the  reconnendation  of 
the  nodical  exaniners,  two  of  then,  and  the  judge,  whon 
you  con.plained  against,  found  you  nentally  ill,  and  there 
is  nothing  that  this  Court  can  do. 

IJSS  WALKER:   I  was  denied  due  process  of  law  and  I   RT6 
presented  ny   cases. 

Lay  we  argue  along  the  lines  of  the  iienorandun? 


THE  COURT:   No,  1  iss  V/alkcr.   And  my   I  say  thdi  that 
declaration  that  ycu  filed  in  this  court  attacking  a  lawyer 

i.ISS  K^ALKER:   Lr.  Belli  is  a  crininal.   He  should  be 
disbarred,  sir.  He  should  be  disbarred, 

THE  COURT:   — and  attacking  sonc  ether  public  official — 
I  will  not  mention  his  nane. 

LISS  HALKER:  All   right.  He  should  have  been  thrown 
out  of  office. 

THE  COURT:   I  on  ny   own  r^otion  an  going  to  strike  this 
docuncnt  as  scurrilous  and  order  that  the  corrplaint  which 
you  entitled,  "Dcnand  upon  the  Aj^crican  Bar  Association  to 
Disbar  I.elvin  Belli" 

LISS  WALKER:   Denand  upon  the  Ai^.erica,n  Bar  Association 
to  Disbar  Ilelvin  Belli  for  Unethical  Practices. 

THE  COURT:  That  hasn't  anything  to  do  with  these 
proceedings.  You  have  attacked  a  person  who  served  his 
state  and  the  legislature  well  for  nany,  r.any  yars. 

i:iSS  WALKER:   He  did  not  serve  his  state  well. 

THE  COURT:   I  strike  it  fron  the  record.  It  is 
inpoundd  and.  it  will  not  subject  —  if  these  renarks  were 
nadc  outside,  they  would  be  slander. 

kiss  WALKER:   They  are  not  slander,  your  Honor.  They 
happen  to  be  true. 

THE  COURT:   — slanderous  and  libelous.  Obviously  it   RT? 
has  nothing  to  do  with  these  proceedings. 

LISS  WALKER:   You  are  denying  to  rie  ny  civil  rights 
as  o.n   i\r.erican  citizen  under  that  flag. 

THE  COURT:   I  an  not  denying  your  rights  as  a  citizen. 

LISS  WALIvER:  Under  what  statute  do  you  refuse  to  hear 
this? 

THE  COURT:   You  speni^  of  your  rights. 

LISS  WALKER:   Ly  rights  as  an  Ar^crican  citizen. 

THE  COURT:   These  other  people  have  rights  not  to  be 

LISS  ^JALKER:   They  have  no   right  to  do  anything  like 
that  to  nc . 
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THE  COURT:   — not  to  be  slandered  in  the  no.nnoT   that 
you  slandered  then. 

iISS  V/ALKER:   They  can  sue  ne  if  I  slander  then. 

THE  COURT:   You  filed  it  in  a  court  proceeding.   In 
any  event,  I  deny  your  notion.   You  no\.j   have  your  renedy 
on  appeal.   If  this  is  constitutional,  and  you  say  that 
the  federal  court  cantake  jurisdict^n,  it  is  up  to  the 
federal  court.   I  say  that  I  have  no  power  to  do  it  and  I 
can  not  say  any  nore .   I  an  not  {?:oing  to  spell  out  in 
detail  why  I  don^t  have  the  poxrer.   I  sinply 

LISS  IJALKER:   lay  I  know  why  you  don't  have  the  power? 
I  want  to  know  this. 

THE  COURT:   I  deny  the  notion,  liss  Walker. 

LISS  WALKER:   But  why,  ynur  Honor?  rTS 

THE  COURT:   I  an  sorry  that  there  was  a  finding"  of 
nental  illness,  but  there  is  nothing: 

LISS  IJALKER:   There  was  no  nentcal  illness.   The 
judfre  was  a  liar  and  he  was  an  inconpctent  old  nan. 

THE  COUR.T:   I  can  not  substitute  ny    judcr^cnt  for  his. 

LISS  IJALKER:   I  an  entitled  to  show  that  I  was  denied 
due  process  of  law.   I  an  entitled  to  show-  that  the  Welfare 
and.  Institutions  Code  was  not  conplicd  x^^.th,  X'jhich  is  true. 

THE  COURT:   On  the  state  of this  record,  you  were  not 
denied  due  process  of  law-- 

LISS  WALKER:   I  was  denied. 

THE  COURT:   So  that  this  Court  could  «-  could  set 
-aside  that  findin^r. 

L.ISS  W^ALKER:   I  was  denied.   The  record  shox^ed  that  ■ 
I  had  no  attorney;  that  he  (CORRECTION:   I)  requested 
ir.  Belli  and  Lr.  Belli  appeared  as  a  xjitness.   This  is  in 
the  ho>.ndx.jritinc:  of  Dr.  Re  illy. 

THE  COURT:   Well,  Liss  VJalkcr,  I  an  very  sorry  there 
XTas  this  finding,  but  there  is  just  nothing  I  can  do  about 
it.   I  can  not  do  it. 

LISS  WALKER:   I  an  asking  you  to  set  aside  a  void 
order,  an  illegal  order. 
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THE  COURT:   I  have  no   such  pc-rcr. 

i  IS3  '..'^iLICIilR:  And.  ycu  arc  giving  ne  nc  citr.ticn  as 
to  any  reason  f^hy? 

THE  COUHT:   I  give  you  no  citation.   I  rr   very/      RT9 
ford  liar  T/ith  these  proceedings  because  I  happen  to  sit 
out  at  psychiatric  court  and 

illSS  \JALl\ER:      You  are  violating  the  laff  probably 
doing  that. 

THE  COURT:   I  doubt  it. 

i.ISS  V'ALICSR:   These  people  have  a  --  T-^ell,  you  don't 
believe  in  the  Ar.:crican  Constitution. 

TliE  COURT:   Yes,  I  believe  in  the  Anerico.n 
Constitution. 

I.ISS  ".'iiLIiER:   You  coAt  or  you  i-ouldn't  do  it.   ■'ell,  I 
TTill  try  to  s^-   into  the  federal  court.   '.'ill  there  be  any 
r.ore  opposition  by  this  Court? 

THE  COURT:   I  don't  have  apthing  to  say  about  it.   I 
ho.vc  den-ied  your  motion. 

KISS  UALICSR:   I  don't  want  to  be  heard  in  this  court. 
I  don't  TTant  anything  to  do  vjlth  this  Court. 

THE  COURT:   All  right. 

i:iSS  UALISR:   I  -x:  talking  about  the  iihole  Superior 
Court . 

THE  COURT:   All  right. 

i:iSS  VfALICSR:   I  don't  -'ant  then  appearing  in  federrJ. 
co'ort  doping  ne  a.  hearing  there,  because  I  or.   an  Anericoji 
citizen  and  I  or.   entitled  to  be  heard.   And  this  has  never 
been  heard,  your  Honor.   Hiis  is  the  trouble.  You  won't 
go  into  it  --  I  r'-can,  ycur  court  won't  g-o   into  it. 

THE  COURT:   You  riean  nc    judge  of  our  Superior  Court?  RTIO 

i.ISS  ■.'.•ALKER:  llobody  in  the  court  VTill  go  into  it. 
There  vras  never  o.  trial;  it  was  a  railroa.ding.  It  vras  a 
crir.e  • 

THE  COUTiT:   I  or.  sorry  it  happened  to  you  because-- 
but  there  is  nothing  I  cp.n  dc  about  it. 
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LISS  l/ALIGR:   Ucll,  I'-clvin  Belli,  I  .-n  not  coine  to 
let  hir.  get  away  x-jith  it.   I  an  not  -- 

THE  COURT:   Protest  to  the  Arierican  Bar.   That  is  your 
responsibility.   But  the  rcnarks  that  you  nade  in  this 
fDroceeding  against  hin  and  against  others,  the  things  you 
said 

MSS  VALIOSR:   The  rei-arks  are  true. 

THE  COURT:   --  are  not  justified  and  you  shouldn^t 
do  it. 

LISS  UALKER:   Look  uhat  they  said  about  ne. 

THE  COURT:   I  an  sorry,  Liss  Walker.   You  are  not  going 
to  a.cconplish  anything  by  using  the  type  of  language 
against  these  people  that  you  did.   I  do  not  thinl^.  you 
vjill  accoiiplish  a  thing. 

I.TSS  UALKER:   I  intend  to  have  this  off  in  spite  of 
you  and  everybody  else. 

THE  COURT:  If  you  should  prevail,  I  assure  you  that 
this  Court  will  not  feel  offended,  if  you  should  prevail. 
I  sinply  said  I  do  not  have  the  power.  XLl   right. 
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liISS  '•ALKSR:   Under  what  statute?   Ycu  haven't  tolc 

THE  COURT:   Under  the  law. 

LISS  WALKER:   What  law?  RTll 

THE  COURT:   Under  the  law. 

All  right.   Call  the  next  cases,  Lr.  LcGuirc. 

LISS  UALIffiR:   I  will  appeal. 

THE  COURT:   All  right.   That  is  your  privilege. 

RT12 

JANUARY  14,  1965  --  10:30  A.  L. 

THE  COURT:   Call  tb  case,  Lr.  LcGuire. 
THE  CLERK:   In  re  Walker. 
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THE  COURT:   l.iGs  'Jp.ll:cr,  you  designate  the  proceeding 
as  a  notion  for  a  nex:  trial.   It  isn't  a  notion  for  a  neu 
trial.   You  have  asked  ne  to  set  aside  a  finding  of  nental 
illness  that  occurred  x\ray  back  in  the  *^0's.   I  have 
indicated  before  that  I  have  no  jurisdiction  to  do  so. 

kiss  VJALKER:   Your  Honor,  I  have  a  final  order  that 
was  issued  on   January  (CORRECTION:  June)  1^-15,  l9^5, 
based  on  a  collateral  attack  xrhich  xras  validly  nade.   The 
order  X'^as  recorded.   Ednund  Brox-m  connitted  .a  forgery  and. 
set  it  aside  by  that  neans ,  and  it  could  not  be  attacked 
unless  it  xjas  attacked  by  a  notion  for  a  ncx-r  trial  or  a 
notion  tL  vaCcate,  neither  of  XThich  x-ras  done.   The  order 
be cane  final.   The  order  of  June  1^-15  set  aside  the 
Decenber  20,  l939,  judgnent  o.nd  it  becane  a  final  ^rder  on 
August  15i  194-5.   -^Ind  I  have  o.  docunent  here  xjhich  is  a 
check  fron  the  State  of  California,  and  it  reads,  "In 
full  settlencnt  of  clain  for  danages  arising  out  of  alleged 
erroneous  connitnent  to  Stockton  State  Hospital,"  and  this 
xras  follox'dng  three  years  of  investigation  by  the  Ccalifornia 
State  Legislature. 

NoxT,  your  Honor,  ny  life  is  being  ruined  by  this. 
I  night  as  xicll  conj-iit  suicide  as  let  this  natter  continue 
any  longer.   Your  Honor,  the  expungenent  (OLISSION:  order) 
that  I  tried  to  riake/  is  (ERROR:  onit  i_s)  good  and  I      RTI3 
tried  to  do  this  in  all  good  faith  xdthout  cany  chicanery 
on  ny  part  at  all,  as  hcas  been  shoxm  in  the  public  records 
here 

TliE  COURT:   You  have  nade  sone 

LISS  U/iLKER:   Uith  a  copy  of  Ednund  Broxm's  forgery. 

THE  COURT:   You  have  nade  sone  rather  terrible 
accusa-tions  against  sone  people. 

hiss  VJiiLKER:   This  is  a  very  terrible  thing  to  do, 
your  Honor. 

THE  COURT:   But,  at  any  event,  -- 

HISS  I'JALKER:   I  had  a  final  order  and  I  an  entitled 
to  the  benefit  of  this  order  of  June  — 

THE  COURT:   hiss  Walker,  I  have  tried,  and  I  xrish 
there  x-xas  sone  x-iay  in  X'^hich  any  person  xiho  assuned  that 
there  had  been  a  valid  conxiitnent,  and  xre  nust  assunc 
fron  the  record  in  this  case  a  finding  of  illness 

I.ISS  :j;iLKER:   You  can't  assune  it,  not  based  on  the 
record. 
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THE  COURT:   Pardon  no,  Iliss  ^/r.lkor.  I  vrlsh   it  vtctc 
possible  that  irc  ricrc  to  assunc  in  sono  other  case  x-Therc  a 
person  has  been  confined  to  a  state  hospital  on  a  court 
coniAitnent  and  has  been  restored,  that  you  could  completely 
expunge  the  record.   I  TJish  it  were  hunanly  possible. 

You  are  not  the  only  one  in  situations  such  as  this. 
^■Je  have  people  who  have  been  cormittcd  for  a  week  or  two 
and  still  have  the RTl^l- 

HISS  VJALKER:   Your  Honor,  your  Honor,  it  was  an 
unlax\rful  connitnent.   It  wa.s  no  hearing.   I  was  strapped  to 
the  riattrcss  on  the  floor  while  Lolvin  Belli  sat  there 
and  viatched  and  lied  about  ne .   Ho  had  no  Hi-EH^J.^  (ERROR: 
right)  to  so.y  .anything.   He  was  supposed  to  be  ny   attorney. 
This  is  ra.ilroading.   This  is  .ag.ainst  the  lo.w.   The  law 
wa.s  violated.   I  cane  in  --  the  State  Board  at  Sacraiiento 
was  in  a  position  of  having  been  cheated,  because  I  had 
no  right  to  jl^^O  on  a  phonj/'  record.  They  g.ave  ne  the 
evidence  to  go  into  court  a.nd  to  get  this  cleared  off. 
I  pa.id  .^idersen  over  ',}550   to  got  this  natter  cleared  off. 
\:c   got  a  valid  judgncnt. 

THE  COURT:   You  write  a   lottor  to  a  court  and  you  say, 
"If  you  do  not  decide  :iy  xiay,  I  an  going  to  do  this  and 
this,''  and  I  wish  to  tell  you  that  that  anounts  to  an 
obstruction  of  justice. 

LISS  UALKER:   I  don^t 

THE  COURT:   You  can  not  threaten  a  judge  in  that  way 
by  saying,  "If  you  do  not  do  the  way  I  tell  you,  I  will 
threaten  you  with  this." 

Nox-r,  you  have  no   right  to  do  tho.t. 

Now,  as  far  as  I  aji  personally  concerned,  it  does  not 
bother  r:e  at  all,  but  you  can  not  do  that  to  .a  court. 

I  ISS  I'JALKER:   Your  Honor,  I  have  a  final  order  of 
June  14-15,  19^5,  that  was  recorded  and  no   court  could  set 
aside  that  order  the  w.ay  it  was  sot  caside, 

THE  COURT:   Nell,  it  has  been  set  aside  as  you 
auggcst./   I  have  told  you,  Liss  Wal3:er,  --  You  seer^_  to   RTI5 
think 

hiss  TJALKER:   It  canH  be  set  aside  in  that  way. 

THE  COURT:   You  seen  to  thinly  that  I  an  callous  to 
your  problen.   I  an  not. 
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i:iSS  ^TALKER:   The  jud.^riGnt  ur-.s  sot  p.siclc,  ycur  Honor, 

THIC  COURT:   I  sit  in  tho  psychiatric  dcpp.rtnent  of  the 
Suporior  Court  and  I  sec  the  problcns.   I  an  well  aware 
of  the  pr obi ens  -- 

I.ISS  !;ALXER:   Your  Honor, 

THE  COURT:   — but  there  is  no thinr;,  I.iss  VJoikcr,  that 
I  can  do, 

hiss  WALKER:   This  judgnent  of  Deccnbcr  20th,  1939, 
tras  set  aside  by  an  order  of  this  court  on  June  1^-15 »  l9^''5« 
That  order  becanc  final.   That  order  set  a.side  the  other 
judgnent  and  I  an  entitled  to  the  benefit  of  tha.t  order. 

THE  COURT:   If  you  say  it  did,  what  do  you  XTant  this 
Court  to  do? 

I.ISS  UiVLKER:   iJell,  I  have  it  right  here 

THE  COURT:   iJhat  do  you  want  ne  to  do? 

I.ISS  WALKER:   I  want  you  to  vacate  Ednund  Brown's 
forgery  of  June  25 i  19^5- 

THE  COURT:   I  will  not  characterize  it  as  a  forgery 

KISS  WALKER:   I  have  it  here,  your  Honor.  RTl6 

THE  COURT:   Kiss  Walker,  I  can  not  do  that. 

I:ISS  WALKER:   You  can  under  Section  (OIISSION: 
CCP  _l9l6)  and  I  have  given  you  the  citations. 

THE  COURT:   Well,  

KISS  WALI'-SR:   The  Court  had  no    jurisdiction  to  act 
against  a  final  order  except  on  the  notion  systen.   No 
statutory  proceeding  was  filed »   It  oould  not  be  set 
aside  by  stipulation. 

THE  COURT:   If  the  court  had  no    jurisdiction  to  act, 
you  should  have  taken  your  appellate  procedures  at  that 
tine . 

KISS  WALKER:   Your  Honor,  I  don't  have  to.   The 
proceedings  are  void.   I  have  presented  you-— 

THE  COURT:   If  they  are  void,  I  don't  have  to  do 
anything. 
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iiISS  WALKER:   Yes,  you  do.   I  have  r.   ri/rht  to  asl: 
you  to  declare  the  June  25,  19^5,  (OLISSIOW:  order)  to  be 
void,  all  subsequent  proceedings  to  be  void,  the  February'' 
1st  order  to  be  void,  leaving  the  June  2 5th  (ERROR)  1^-15, 
^'^5  order  fully  effective. 

THE  COURT:   I  do  not  have  the  jurisdiction-- 

i:iSS  IJALICER:   Yes,  you  do,  your  Honor. 

THE  COURT:   —so  to  do.   And  nox-i,  Liss  Walker,  all 
I  an  saying  to  you  is,  if  you  i-xish  to  take  any  action,  you 
take  appropriate  action. 

LISS  WALKER:   This  neans  that  I  havc-- 

THE  COURT:   Just  a  nonent,  Llss  Walker.   It  is  a     RTl? 
violation  of  the  law  to  threaten  people  through  the  nails. 
Now,  I  want  to  tell  you  that.   And  you  have  been  doing 
things  like  that.   You  write  threats  through  the  nails  and-- 

hlSS  WALKER:   Your  Honor, --- 

THE  COURT:   Pardon  lie,  na^an.   Now  I  can  take  care  of 
nyself  personally;  I  thinli  I  ca,n.   I  do  not  like  threats 
through  the  nails 

KISS  WALrOSR:   Your  Honor, 

THE  COURT:   And  I  would  also  say,  through  the  nails, 
that  you  arc  violating  the  law  because  you  are  naking  certain 
types  of  statenents  through  the  nails.   It  is  a  violation  of 
the  la.w. 

Wow,  I  an  not  going  to  say  any  nore.  I  have  told  you 
that  I  feel  deep  synpathy  for  people  who  have  been  involved 
in  nental  illness  procedures. 

LISS  WALKER:   I  don*t  want  synpathy.  I  was  railroaded 

and  deprived  of  ny   rights,  your  Honor,  and  I  an  entitled 

to  the  benefit  of  the  June  1^-15.  '^5  order,  which  becane 
final . 

THE  COURT:   I  deny  your  notion  which  you  characterize 
as  a  notion  for  a  new  trial.   You  have  your  appellate 
procedures;  you  nay  do  what  you  believe  is  proper.  But  I 
will  tell  you,  you  should  stop  threatening  people. 


LISS  W^ALKER:   It  is  not  a  natter  of  threats,  yoiir 
Honor.   It  is  a  natter  of  getting  ny  rights  as  a  citizen 
of  this  country-- 
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THE  COURT:   Idss  Wr.lkcr,  I'lss  Hrakor,  you  get  your 
rights  throuf-li  lauful  channels.   I  have  told  you  this 
Court  docs  not  have  the  povjer  to  grant  you  relief,  assuning 
what  you  say  is  true,  and  I  do  not  accept  it  as  true.  I 
can  not.   But  even  if  it  were,  I  do  not  have  the  power 
to  do  what  you  a„sk  the  Court  to  do. 

IIIWU  Ui\LKER:   The  June  1^!'-15,  '^!'5,  order  becane 
final.   Did  you  deny  this? 

THE  COURT:   I  nakc  no  norc — The  notion  as  you 
characterize  it  for  a  now  trial  is  denied,  and  when  I  say 
I  have  synpathy  for  you,  that  you  do  not  accept  -~ 

hiss  UALKER:   I  don^t  want  syripcathy,  your  Plonor. 

THE  COURT:   --  I  do  not  in  any  way  want  that  statenent 
to  nean  that  I  believe  your  statenent  against  the  nox-7 
Governor  is  correct. 

IiISS  1  TALKER:   The  Governor  committed  a  forgery  and  I 
have  the  proof. 

TIE.;  COURT:   I  do  not  believe  that  the  Governor 
connitted  a  forgery,  but  that  is  all  right. 

niSS  IJilLKER:   I  shall  nost  certainly  appeal. 

THE  COURT:   That  is  your  privilege,  hiss  Ualker,  and 
if  the  appellate  court  reverses  this  Court,  I  ta,ke  no 
pride  of  authorship;  I  still  have  synpathy,  even  though  ycu 
do  not  want  it. 

HISS  ^.JALKER:   I  don^t  want  your  synpathy.   I  want 
justice  and  I  an  going — and  I  an  not  getting  it.  RTl9 

THE  COURT:   All  right,  Hiss  Ualker.  RT20 


(Title  of  the  Court  and  Cause  -  ;'^l8l60) 

STATE  or  CALIFORNIA         ) 
CITY  AI^JD  COUNTY  OF  SAN  FRANCISCO)   ss. 

I,  JOSEPH  H.  ALE NT,  do  hereby  certify  that  I  an  now 
and  at  all  tines  herein  ncntioncd,  was  the  duly  certified, 
appointed  .and  acting  shorthand  reporter  of  said  departncnt 
of  said  court;  and  that  as  such  reporter  I  attended  the  trial 
of  the  above-entitled  cause  and  took  down  the  said  trial  in 
shorthand;  that  the  foregoing  is  a  full,  true  and  correct 
transcript  of  r\y  shorthand  notes  so  nade  of  pages  1  through 
30  thereof. 

Dated:   October  6,  1966.    /s/  J.H.AHENT  JR 

(Note  by  Ualker:   Noted  err  or  s- oj  :i  s  si  ons- corrections 
by  Ualker ) 
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NO.      2  115  3 

IN   THE    UNITED   STATES   COURT   OF   APPEALS 

FOR    THE   NINTH   CIRCUIT 


LOUIS  SANDERS,    et  aL  , 
Appellants, 
vs. 

JOHN  ERRECA,    et  al.  , 
Appellees. 


PETITION  FOR   REHEARING 


Appellants  respectfully  petition  this  Honorable  Court  for  a 
rehearing. 

The  grounds  of  this  Petition  are  briefly  stated  below,   and  sup- 
ported by  authorities  elsewhere  in  this  Petition.     The  grounds  are: 

(a)  That  by  not  being  afforded  an  opportunity  to  be  heard  by  any 
court  on  jurisdiction  -  the  sole  issue  which  this  Court  sua  sponte  deems 
controlling  -  Appellants  have  been  deprived  of  their  day  in  Court  and  of 
due  process  of  law. 

(b)  That  federal  courts  have  jurisdiction  herein  both  under  28 
U.  S.  C.  §1331  and  28  U.  S.  C  §1343  as  to  both  a  deprivation  of  property 
rights  protected  by  the  Constitution  and  by  42  U.  S.  C    §1983. 

(c)  That  if  a  question  as  to  jurisdiction  arises  after  the  case  has 
been  briefed  and  argued,   the  case  should  be  remanded  to  the  District 
Court  for  a  determination  of  jurisdiction  or,    in  the  alternative,   the 
parties  should  be  given  an  opportunity  to  be  heard  re  jurisdiction. 

1. 


(d)    That  a  deprivation  of  a  constitutionally  protected  right  can, 
and  in  the  case  at  bench  has  occurred,   without  physical  seizure  of 
Appellants'  property. 

Inasmuch  as  the  Court's  Opinion  herein  cites  no  authority,   and 
since  Appellants  respectfully  submit  that  such  opinion  is  a  clear  depart- 
ure from  the  holdings  in  many  cases  of  the  U.  S.    Court  of  Appeals  for 
the  Ninth  Circuit  (cited  in  the  briefs  and  in  this  Petition),   Appellants 
respectfully  suggest,   pursuant  to  Rule  23,   that  this  case  be  reheard  en 
banc. 

INTRODUCTION 

Inasmuch  as  the  Court  has  sua  sponte  based  its  decision  upon 
lack  of  federal  jurisdiction  -  an  issue  which  was  never  raised  or  men- 
tioned at  any  stage  of  these  proceedings  -  Appellants  have  been  deprived 
of  their  day  in  court.     Due  process  requires  an  opportunity  to  present 
one's  contentions  to  the  adjudicating  tribunal.     Londoner  v.    Denver 
(1908),    210  U.S.    373  at  386,    52  L.  Ed.    1103,    1112;     L.  B.    Wilson  v. 
F.C.C.    (1948,   D.  C.  ),    170  F.  2d  793,    802. 

Appellants  also  respectfully  wish  to  call  to  the  Court's  attention 
two  inaccuracies  contained  in  the  Opinion.     The  first  is  the  recitation 
that  Appellants  rely  on  42  U.  S.  C.    §1983.     Actually,   Appellants'  first 
ground  of  reliance  is  28  U.  S.  C.    §1331  (see  Amended  Complaint,   Para- 
graph 1). 

Second,   the  Court's  attention  is  respectfully  invited  to  Paragraph 
9  of  the  Amended  Complaint  wherein  Appellants  do  claim  a  taking  and 
deprivation  of  various  property  rights  (cf.  ,   p.    6  of  the  Court's  Opinion). 


2. 


THERE   SHOULD   BE  AN  OPPORTUNITY   TO  ADDRESS 
THE   COURT   RE   JURISDICTION 


Where  the  question  of  jurisdiction  has  not  been  presented  to  the 
Court  by  the  parties,   the  Judgnnent  of  the  District  Court  should  be 
vacated  and  the  case  remanded  to  it  for  consideration  of  the  question 
of  jurisdiction.     Walker  v.    Selmont  Oil  Corporation  (1957,    6th  Cir.  ), 
240  F.  2d  912  at  916;    Dupes  v.    Johnson  (1965,    6th  Cir.  ),    353  F.  2d  103 
at  105;    Fuller  v.    Volk  (1965,    3rd  Cir.  ),    351  F.  2d  323  at  330.     For  an 
alternative  procedure  for  dealing  with  the  issue  of  jurisdiction  raised 
sua  sponte  by  an  Appellate  Court,    see  Brown  Shoe  Co.   v.    U.S.    (1962), 
370  U.S.    294  at  305. 


INTERFERENCE   WITH   USE   OF   ONE'S    PROPERTY 
UNDER   COLOR   OF   EMINENT   DOMAIN  IS  ACTION- 
ABLE  IN  FEDERAL  COURTS 


There  need  not  be  a  physical  appropriation  to  constitute  a 
"taking"  within  the  meaning  of  the  5th  and  14th  Amendments  to  the  U.  S. 
Constitution.     Foster  v.    Detroit  (1966),    25fF.Supp.    655.     The  Court's 


attention  is  invited,    in  particular,   to  pp.    661-664  of  Foster  citing  and 
discussing  numerous  cases.     (The  stringent  limitations  of  Rule  23  pre- 
vent Appellants  from  discussing  such  cases  in  this  Petition.     We,   there- 
fore,   respectfully  ask  the  Court  to  refer  to  Foster,    supra.  ) 

Bad  faith  initiation  of  state  eminent  domain  proceedings  result- 
ing in  economic  injury  gives  rise  to  a  federal  cause  of  action  under  28 
U.S.C.    §1331,   Foster  V.    Herley  (1964,    6th  Cir.  ),    330  F.  2d  87.    Please 
note  the  factual  similarity  between  Foster  and  the  case  at  bench. 

Complaints  of  abuse  of  the  State's  power  of  eminent  domain 
properly  invoke  federal  jurisdiction  under  28  U.  S.  C.    §1331  and  the 

3. 


Civil  Rights  Act.     Cuyahoga  Power  Company  v.   Akron  (1916),    240  U.  S. 
462;     Mosher  V.    Phoenix  (1932),    287  U.  S.    29;    Norwood  v.    Baker  (1898), 
172  U.S.    269;    Dalche  v.    Levee  Commissioners  (1930),    46  F.  2d  340, 
342;    Gilmore  v.    Sandersville  R.    Co.    (1955),    149  F.  Supp.    725,    729; 
Sherwood  v.    Bradford  (1965),    246  F.  Supp.    550  (appeal  dismissed), 
"irrespective  of  diversity  of  citizenship,    if  an  owner  of  pro- 
perty is  deprived  of  his  property  _'   under  color  of  the  state's 
power  of  eminent  domain  but  without  statutory  or  other  legal 
authorization  in  violation  of  his  rights  under  the  federal  con- 
stitution,  he  may  institute  action  in  the  first  instance  in  the 
in  the  federal  district  court.  "    Nichols  on  Eminent  Domiain 
(Rev.  3rd  Ed.  ),   Vol.    6,   p.    576.     Also  see  Nichols,  Id.  , 
Vol.    6,   p.    575. 

Interference  with  property  rights  by  state  officials  gives  rise  to 
a  right  of  action  properly  within  federal  jurisdiction  under  28  U.  S.  C. 
§1331,    irrespective  of  diversity  of  citizenship.     Lowe  v.    Manhattan 
Beach  City  School  Dist.    (1955,    9th  Cir.  ),    222  F.  2d  258;    Miller  v. 
County  of  Los  Angeles  (1965,    9th  Cir.  ),    341  F.  2d  964;    Hix  v.    City  of 
Los  Angeles  (1957,    9th  Cir.  ),    240  F.  2d  495,   497;     McGuire  v.   Sadler 
(1964,    5th  Cir.),    337  F.  2d  902,    905;     McKoy  v.    Schonwald  (1965,    10th 
Cir.),    341  F.  2d  737,    739.     Also  see  Harvey  v.   Sadler  (1964),    331 
F.  2d  387. 


l_l  "The  modern  and  prevailing  view  is  that  any  substantial  inter- 

~  ference  with  private  property  which  destroys  or  lessens  its 

value,   or  by  which  the  owner's  right  to  its  use  or  enjoyment  is 
in  any  substantial  degree  abridged  or  destroyed,    is,   in  fact  and 
in  law,   a  'taking'  in  the  constitutional  sense,   to  the  extent  of  the 
damages  suffered,    even  though  the  title  and  possession  of  the 
owner  remains  undisturbed.  "    Nichols  on  Eminent  Domain, 
Vol.    2,   p.    407. 


CONSTITUTIONAL  RIGHTS  ARE  IMPAIRED  BY 
UNLAWFUL  THREATS   OF    LITIGATION  BY   STATE 
OFFICIALS. 

Unlawful  threats  by  government  officials  to  institute  legal  prO' 

ceedings  constitute  an  interference  with  constitutional  rights.     Dom- 

browski  V.    Pfister  (1965),    380  U.  S.    479;    Bantam  Books  v.    Sullivan 

(1963),    372  U.S.    58  (particularly  see  Footnote  8,    372  U.S.    at  67); 

American  Mercury  Inc.    v.    Chase  (1926),    13  F.  2d  224;    Connor  v. 

Board  of  Commissioners,    etc.    (1926),    12  F.  2d  789,    791. 

CONCLUSION 

Appellants  hope  that  the  Court  will  consider  as  appropriate 
herein  an  expression  of  Appellants'  profound  dismay  and  anguish  at 
having  had  to  experience  the  expenditure  of  time  and  money,   to  say 
nothing  of  the  emotional  burdens  of  a  hard-fought  litigation  in  the 
District  Court  and  the  Court  of  Appeals,   without  ever  having  had  an 
opportunity  to  be  heard  on  the  sole  issue  which  the  Court  deems  con- 
trolling. 

Appellants  respectfully  pray  that  this  Honorable  Court  grant 
them  a  rehearing  so  that  they  may  be  afforded  somewhere  in  this 
litigation  a  meaningful  opportunity  to  be  heard. 

Respectfully  submitted, 
FADEM  AND  KANNER 
By:  GIDEON  KANNER 
Attorneys  for  Appellants. 


CERTIFICATE 

I  certify  that  in  my  judgment  the  foregoing  Petition  for 
Rehearing  is  well  founded  and  is  not  interposed  for  purposes  of  delay. 

I  further  certify  that,    in  connection  with  the  preparation  of 
said  Petition,   I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,   and  that,    in  my  opinion,   the 
said  foregoing  Petition  is  in  full  compliance  with  those  rules. 

I  si    Gideon  Kanner 


GIDEON  KANNER 
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No.  21162 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


OSVALDO 

LUGO,             ) 

) 

Appellant, 

vs 

• 

UNITED 

STATES  OF  AMERICA,  \ 

Appellee,        * 

APPELLEE »S  BRIEF 

I 
JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  California,  Southern 
Division,  adjudging  appellant  to  be  guilty  as  charged  in  three 
counts  of  a  four-count  indictment  following  trial  by  Jury  (C.T. 
2-7)/ 

The  District  Court  had  Jurisdiction  by  virtue  of  Title  18, 
United  States  Code,  Sections  2  and  3231>  and  Title  21,  United 
States  Code,  Section  174.  Jurisdiction  of  this  Court  rests 
pursuant  to  Title  28,  United  States  Code,  Sections  129I  and  1294. 


■^  "C.T."  refers  to  the  Clerk's  Transcript  of  Record. 


1. 


\ 


II 

STATEMENT  OF  THE  CASE 

Appellant  and  Jose  De  La  Rosa-Wuancho  were  charged  in  all 
counts  of  a  four-count  indictment  returned  by  the  Federal  Grand 
Jury  for  the  Southern  District  of  California. 

Count  one  charged  that  appellant  Lugo,  De  La  Rosa-Wuancho, 
and  other  persons  unknovm  to  the  Grand  Jury  agreed,  confederated,  and 
conspired  to  commit  the  offense  of  knowingly  concealing  and  facili- 
tating the  transportation  and  concealment  of  heroin  which  had  been 
imported  and  brought  into  the  United  States  contrary  to  law,  in 
violation  of  Title  21,  United  States  Code,  Section  173.   One  overt 
was  specifically  described  (C.T,  2-3). 

Count  Two  charged  that  De  La  Rosa-Wuancho  (hereinafter 
referred  to  as  "De  La  Rosa" )  imported  and  brought  approximately 
two  ounces  of  heroin  into  the  United  States,  and  that  appellant 
knowingly  aided,  abetted,  counseled,  induced,  and  procured  the 
commission  of  that  offense  (C.T.  4). 

Count  Three  charged  that  De  La  Rosa  knowingly  concealed, 
and  facilitated  the  transportation  and  concealment  of,  approximately 
two  ounces  of  heroin,  which,  as  he  then  and  there  well  knew,  had 
been  imported  and  brought  into  the  United  States  contrary  to  law, 
and  that  appellant  knowingly  aided,  abetted,  counseled,  induced,  and 
procured  the  commission  of  that  offense  (C.T.  5). 

Count  Four  charged  that  appellajnt  and  De  La  Rosa  knowingly 
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and  unlawfully  received^  concealed,  and  facilitated  the  conceal- 
ment and  transportation  of  four  grains  of  heroin  which,  as  the 
defendants  then  and  there  well  knew,  previously  had  been  imported 
into  the  United  States  contrary  to  Title  21,  United  States  Code, 
Section  174  (C.T.  6). 

Counts  One  and  Four  alleged  offenses  occurring  in  the 
Central  Division  of  the  Southern  District  of  California,  and  the 
other  counts  alleged  offenses  occurring  in  Imperial  County  in  the 
Southern  Division  (C.T.  2-6). 

Jury  trial  of  appellant  commenced  on  February  1,  I966, 
before  United  States  District  Judge  Fred  Kunzel.  Appellant  was 
found  guilty  as  charged  on  February  2,  1966,  The  Court  then 
ordered  a  judgment  of  acquittal  as  to  Count  One  (C»T.  7-9). 

On  February  11,  I966,  appellant  was  sentenced  to  the 
custody  of  the  Attorney  General  for  five  years  upon  each  of  the 
remaining  counts,  the  sentences  upon  Counts  Three  and  Four  to  run 
■r  concurrently.  Execution  of  sentence  was  suspended  as  to  Counts 
Three  and  Four,  with  probation  for  five  years,  to  commence  upon 
completion  of  the  sentence  upon  Count  Two  (C.T.  10).  Appellant 
thereafter  filed  notice  of  appeal  (C.T.  12). 

Ill 
ERROR  SPECIFIED 
Appellant  specifies  the  following  points  upon  appeal: 
1.  Insufficient  evidence  because  Investigator  Miller's 
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'testimony  should  have  been  excluded  because  he  gave  the  English 
translation  of  a  conversation  without  remembering  the  original 
Spanish  terminology  employed  in  the  conversation. 

2.  Insufficient  evidence  because  Investigator  Miller's 
testimony  should  have  been  excluded  because  he  did  not  properly 
refresh  his  recollection  from  a  document. 

3.  Insufficient  evidence  because  Investigator  Miller *s 
testimony  should  have  been  stricken  because  bis  original  rough 
notes  were  destroyed. 

L       4.  Alleged  error  in  coercion  of  a  co-defendant,  allegedly 

depriving  appellant  of  necessary  testimony. 

5.  Alleged  error  in  instructing  the  jury  upon  reasonable 

doubt. 
h  6.  Insufficient  corroboration  of  appellant's  admissions. 

IV. 

STATEMENT  OF  THE  FACTS. 


On  September  13,  I965,  Jose  De  La  Rosa  entered  the  United 

States  from  Mexico  at  Calexico,  California.  He  was  driving  an 

2 
automobile  and  was  accompanied  by  his  wife  (R.T.  SQy   103,  139). 


"R.T."  refers  to  the  Reporter's  Transcript.  There  is 
some  duplication  in  the  numbering  of  the  pages.   Pages  1-21  appear 
at  the  commencement  of  the  transcript  and  again  at  the  end.   In 
this  brief,  reference  to  pages  1-21  will  refer  to  the  earlier 
portion  of  the  transcript. 
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At  that  time  De  La  Rosa  had  approximately  two  ounces  of  heroin  in 
his  possession.  An  officer  found  the  heroin  in  his  pocket  (R.T. 
99^  139-40).  The  heroin  had  an  estimated  value  of  $250  an  ounce 
on  the  Mexican  side  of  the  border  (R.T.  I78). 

In  De  La  Rosa's  pocket  there  was  a  telephone  number  with 
the  wordj  "Important,"  in  Spanish,  and  the  name,  "Mr.  Lugo." 
De  La  Rosa  failed  to  reveal  this  when  asked  to  remove  everything 
from  his  pockets,  although  he  did  remove  other  items  (R.T  107). 
Customs  officers  decided  to  go  to  Los  Angeles  to  attempt  to  make 
a  delivery  of  the  heroin  (R.T.  173-74).  De  La  Rosa,  his  wife,  and 
the  heroin  were  taken  to  the  Customs  Agency  office  in  Los  Angeles, 
where  approximately  four  grains  of  heroin  from  the  original  seizure 
were  placed  in  a  "dummy"  package  containing  milk  sugar  mixed  with 
other  ingredients  in  order  to  create  a  color  similar  to  that  of 
heroin  (R.T.  IO8-O9,  182-84,  216-17).   The  heroin  was  not  visible 
from  the  outside  (R.T.  2l6). 

Two  or  three  telephone  calls  were  made  to  the  telephone 
number  that  was  found  in  De  La  Rosa's  possession.  Appellant  lived 
in  the  house  which  had  that  particular  telephone  number  (R.T.  173- 
74).  When  one  of  these  calls  was  made,  a  female  answered  on  the 
other  end  and  De  La  Rosa  asked  for  appellant.  The  female  stated 
that  appellant  was  in  the  bathroom  and  could  not  come  to  the 
telephone  at  that  time.   De  La  Rosa  said,  "Well,  tell  him  to 
come  over  to  the  house.  I  have  something  to  show  him  and  he'll 
know  what  it  is."  Appellant  arrived  at  De  La  Rosa's  home  about 

5. 


15  minutes  later  (R.T.  17^-75:>  177). 

Before  appellant  arrived^  the  "dummy"  package  containing 
the  heroin  and  other  substances  v;as  placed  in  a  sewing  machine  by 
De  La  Rosa  (R.T.  110-111).   Customs  Agent  James  Jackson  and 
Customs  Port  Investigator  Owen  Miller  hid  in  a  closet  of  De  La 
Rosa's  residence^  and  other  officers  hid  in  the  kitchen  area 
(R.T.  104,  109-110,  143). 

■  After  appellant  arrived  in  De  La  Rosa's  apartment,  he  had  a 
conversation  v;ith  De  La  Rosa.   Appellant  asked  him  if  he  had  got  it 
De  La  Rosa  said  that  he  had.  Appellant  asked  how  the  trip  went, 
De  La  Rosa  said  that  it  had  gone  well.  Appellant  asked,  "Did  it 
go  as  you  told  me?"  De  La  Rosa  indicated  that  it  had.  Appellant 
subsequently  asked,  "VJhere  is  it?"  He  then  asked,  "Is  that  all  of 
it?"  De  La  Rosa  said,  "Like  brothers,"  meaning  "honest"  or 
"truthfully."  Appellant  asked,  "Is  that  all  you  could  get?"  De  La 
Rosa  replied  that  he  had  his  part  (R.T.  149-50,  152,  154). 

De  La  Rosa  asked,  "Where  is  your  kit?"  Appellant  stated  th^ 
he  did  not  have  it  with  him  and  indicated  that  he  was  going  home  to 
"fix  up"  (take  some  narcotics).  The  officers  left  the  closet  and 
P  arrested  appellant  (R.T.  Ill,  153). 

The  term,  "kit,"  is  a  word  sometimes  used  to  describe  the 
paraphernalia  used  by  a  narcotics  addict  for  the  injection  of 
heroin  (R.T.  200), 

The  conversation  between  De  La  Rosa  and  appellant  had  been 
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in  Spanish.   Part  of  the  conversation  v;as  not  overheard  by 
Investigator  Miller^  who  testified  concerning  the  portions  of 
the  conversation  overheard  by  him.  Miller  had  spoken  Spanish 
throughout  his  life.   In  fact^  it  was  the  first  language  that 
he  had  ever  learned  (R.T.  l46^  158). 

Miller  stated  that  part  of  his  testimony  concerning  the 
conversation  was  from  his  recollection  as  refreshed  by  an 
exhibit  (R.T.  1^9) •   His  memory  was  refreshed  from  a  document 
that  he  had  dictated  on  September  15  or  the  following  dayo  Miller 
believed  that  his  original  notes  were  destroyed  after  the  document 
had  been  dictated  and  typed.   He  did  not  remember  whether  the 
original  notes  v/ere  in  Spanish  (R.T.  15^^  I56-58). 

De  La  Rosa  had  entered  the  United  States  at  approximately 
10  p.m.  on  September  13 .  The  telephone  calls  to  appellant  vrere  mac 
between  9  and  10  a.m.  on  the  following  morning  (R.T.  9^^  173-79). 

After  the  officers  left  Be  La  Rosa^s  closet  and  approached 
appellant^  the  "dummy"  package  containing  heroin  and  other  sub- 
stances was  found  in  appellant»s  pocket.  Appellant  was  advised 
of  his  legal  rights  and  stated  that  the  contraband  that  was  found 
in  his  pocket  was  not  his  and  that  De  La  Rosa  had  given  it  to  him.' 
He  said  that  he  just  couldn»t  throw  it  away.  Then  he  reduced  his 
voice  to  a  whisper  and  said  to  Customs  Agent  Harold  Diaz,  "I  v:ant 
to  talk  to  you  alone.  I*m  v/orking  for  you,"  Diaz  escorted 
appellant  into  another  room,  where  appellant  stated  that  he  v;as 
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working  for  a  Federal  narcotics  officer  and  had  come  over  to  get 
the  "stuff"  to  help  the  officers  arrest  De  La  Rosa.   He  was  unable 
to  name  or  describe  the  officer  and  said  that  he  did  not  know  the 
name  of  the  organization  that  he  worked  for.   Finally  he  admitted 
that  he  had  never  met  the  officer  for  whom  he  claimed  to  be  work- 
ing, but  added  that  he  had  an  appointment  to  meet  the  officer  at  10 
o»clock  (R.T.  111-113^  181-82,  188). 

Agent  Diaz  checked  with  the  Federal  Bureau  of  Narcotics 

office  in  Los  Angeles  and  the  Customs  office  in  San  Diego,  Appellan 
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was  not  working  for  those  agencies  and  also  was  not  working  for 

the  Customs  office  in  Los  Angeles  (R.T.  I89). 

Appellant  called  no  witnesses  at  the  trial  (R.T.  217). 

The  record  upon  appeal  also  includes  some  testimony  that 
was  not  heard  by  the  jury,  A  report  stated  that  De  La  Rosa  had 
told  the  officers  that  he  had  been  approached  by  appellant  to 
purchase  heroin  on  a  trip  to  Mexicali,  that  appellant  gave  him 
$200  with  which  to  purchase  narcotics  and  told  him  where  to  make 
contact,  that  he  bought  tv70  ounces  of  heroin  (half  for  Lugo)  for 
$400.   (R.T.  11-12). 

On  November  1?^  19^5^  De  La  Rosa  pleaded  guilty  to  one 
count  of  an  indictment  and  stated  that  the  agents  had  forced  him 
to  deliver  a  white  substance  to  appellant.  He  also  stated  that 
he  did  not  remember  everything  because  he  was  "drugged  at  the 
time.  .  ."  In  regard  to  the  conversation  with  appellant  in  the 
apartment,  De  La  Rosa  stated: 
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"That  is  very  possible  that  he  asked  me,  *Kow 
did  the  trip  go?  Did  you  score?*  because  he  knevj 
that  my  car  was  not  in  good  condition  and  it  needed 
oil."   (R.T.  9^  13-1^). 
De  La  Rosa  vras  sentenced  to  the  custody  of  the  Attorney 

General  for  15  years  with  a  suggestion  that  he  testify  in  the 

I 

case  and  tell  the  truth,,  which  the  Court  would  take  into  account. 

He  was  told  that  the  sentence  could  be  modified  during  a  60-day 

period  (R.T.  l8). 

Appellant's  counsel  stated  that  on  the  day  of  De  La  Rosa's 

sentence,  De  La  Rosa  testified  at  the  trial  of  appellant  and 

implicated  appellant  as  having  been  a  conspirator  in  the  smuggling 
I 

offense,  and  that  appellant  V7as  convicted  and  his  motion  for  new 

trial  was  granted  (R.T.  70-72).   He  also  stated  that  De  La  Rosa's 

15-year  sentence  was  vacated,  his  plea  of  guilty  was  withdrawn, 

and  he  was  allowed  to  reinstate  a  not  guilty  plea  (R.T.  78). 

De  La  Rosa's  attorney  stated  that  at  the  time  that  the 
motion  for  new  trial  was  granted,  "it  was  my  understanding  by 
stipulation  of  counsel  that  Mr.  De  La  Rosa's  testimony  would  no 
longer  be  needed,  either  for  the  United  States  or  for  the  defense." 
(R.T.  86).  ■ 

During  appellant's  second  trial,  De  La  Rosa  was  called  as 
a  witness  outside  of  the  presence  of  the  jury.   He  testified  to 
the  effect  that  appellant  was  completely  innocent.  The  Court 
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concluded  that   "I   think  this  vjitness   is   Just  totally  unreliable." 
(R.T.  95). 

V. 

;  ARGlT/iENT 

A.      TESTIMONY  CONCERNING  A  CONVERSATION  WAS 

ADMISSIBLE  ALTHOUGH  THE  WITNESS  COULD  NOT 
^  REIviEI'iBER  THE  ORIGINAL  SPANISH  TERMINOLOGY 

INVOLVED  IN  THE  GO.WERSATION, 

Appellant  contends  that  the  evidence  V70uld  be  insufficient 
without  Investigator  Miller ^s  testimony  regarding  the  conversation 
in  the  apartment^  and  that  Miller ^s  testimony  should  have  been 
stricken  because  he  did  not  recall  the  original  Spanish  terminology 
employed  in  the  conversation. 

However^  Miller  testified  from  his  existing  memory  as 
refreshed  by  a  document  (R.T.  l49).   It  has  been  held  that  anything 
may  be  used  to  refresh  the  memory  of  a  witness. 

United  States  v.  Rappy,  157  F.  2d  9^4  (2nd  Cir.  19^6); 

Portman  v.  Araerican  Home  Products  Corp.^  201  F.  2d  84?^ 
850  (2nd  Cir.  1953). 

"Anything  may  in  fact  revive  a  memory:   a  song^  a  scent ^ 

a  photography  and  allusion^  even  a  past  statement  knov/n 

to  be  false." 

Rappy^  supra ^  at  p.  9^7. 

Appellant  asserts  that  he  could  not  test  the  accuracy  of 
Miller »s  translation^  because  Miller  did  not  remember  the  original 
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Spanish  terms  employed  in  the  conversation.   However^  it  is  not 
essential  that  a  vjitness  to  a  conversation  remember  the  exact 
words  employed.   It  is  sufficient  if  a  sumjnary  or  substance  of 
the  conversation  is  remembered  'oy   the  witness.  This  is  evident 
from  the  decisions  in  Asaro  v.  Parisi^  297  F.  2d  859^  863  (1st 
Cir.  1962);  and  Rees  v.  Bank  Building  and  Equipment  Corporation^ 
332  F,  2d  5^8,  552  (7th  Cir.  1964). 

Since  a  witness  ma^r  testify  concerning  the  substance  of 
a  conversation  in  English^  it  is  evident  that  he  may  do  the  sam.e 
regarding  a  conversation  in  Spanish^  particularly  where  he  is  so 
familiar  v/ith  the  language  that  he  does  his  thinking  in  Spanish 
(R.T.  154)  and  ^^^here  the  record  contains  no  conflict  concerning 
the  accuracy  of  his  testimony. 

Neither  reason  nor  precedent  supports  appellant's  position. 
In  an  age  when  international  business  transactions  in  various 
languages  are  commonplace^  and  vrhere  V7itnesses  must  of  necessity 
rely  upon  business  records j  the  search  for  truth  in  the  courtroom- 
would  suffer  a  severe  blow  if  the  appellate  courts  adopted  a  rule 
prohibiting  evidence  of  conversations  where  the  witness  could  not 
remember  the  exact  words  employed  in  a  foreign  language.  To  expect 
any  witness  to  recall  verbatim,  a  conversation  of  reasonable  lengthy 
occurring  several  months  or  several  years  previously^  is  to  expect 
too  much. 

Appellant  relies  upon  a  I9II  Hawaii  case^  an  l859  IHiriOis 
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case^  and  a  1939  Connecticut  decision  vjhich  bear  little  resem- 
blance to  the  facts  of  the  instant  appeal,   in  Hav/ail  v.  Kavjano^ 
20  Hawaii  469  (1911):,  the  defenda.ntj  charged  v/ith  perjury, 
contended  that  the  v/itness  V7as  improperly  translating,  from 
Japanese  to  English,  the  previous  testimony  that  was  the  essence 
of  the  perjury  prosecution.   It  v/as  held  that  the  trial  court 
committed  error  in  refusing  to  permit  the  defense  to  cross-examine 
the  witness  concerning  the  exact  Japanese  v/ords  employed  in  the 
previous  testimony.   There  vjas  a  vital  distinction  betvjeen  Kuwano, 
in  V7hich  the  witness  may  have  remembered  the  Japanese  statements 
verbatim,  and  the  instant  case,  in  vjhich  the  appellant  claims 
that  the  witness  did  not  remember  the  Spanish  statements  verbatim. 
Furthermore,  during  the  trial  of  the  instant  case,  appellant  did 
not  establish  that  Miller  could  not  testify  concerning  the  exact 
Spanish  words  em.ployed  in  the  conversation.   His  counsel  asked 
Miller  to  place  his  recollection  of  the  Spanish  v/ords  in  v/riting 
(R.T.  165).  Miller  apparently  misunderstood  the  request  and 
merely  translated  a  vrritten  sum.m.ary  of  the  conversation  from 
English  to  Spanish,  Appellant  did  not  pursue  the  matter  in  order 
to  determine  whether  Miller  rememxbered  the  Spanish  terms  emxployed 
in  the  conversation  (R.T.  203-C4).   In  Kuwano,  such  an  attempt  V7as 
made  and  was  frustrated  by  the  ruling  of  the  trial  judge. 

In  Schnier  v.  People,  23  HI.  1  (l859).  the  witness 
remembered  the  key  German  word  that  v/as  in  issue  and  the  defense 
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was  not  allovjed  to  deraonstrate  that  the  word  had  more  than  one 
meaning.   The  opinion  states  that  it  is  always  "desirable"  that 
the  witness  detail  the  same  lann;ua:^e  used  in  the  conversation 
"as  far  as  possible  .  .  .  ."   (at  p.  23).   The  same  statement 
appears  in  Schnier^  supra.   In  the  instant  case;,  the  possibilities 
of  the  witness's  ability  to  remember  the  Spanish  v:ords  were  not 
exhausted.   Furtherm.ore^  in  both  Kuvjano  and  Schnier  the  transla- 
tions were  in  dispute;  in  the  instant  case^  it  v:as  not. 

Appellant  also  relies  upon  State  v.  Perelli^  5  A.  2d  7C5 
(1939)  J  ^^'   vj'hich  a  written  interpretation  of  statements  m.ade  in 
the  Italian  language  was  not  admissible  because  it  contained 
assumptions  or  versions  rather  than  "mere  interpretation"  (at 
p.  708)0   In  the  instant  case^  the  situation  is  exavCtly  the 
reverse.   The  testimony  presum^abl^^  contained  mere  interpretation 
rather  than  as sum.pt ions  or  editorializing, 
f^  It  should  be  noted  that  testim.ony  concerning  part  of  a 

conversation  is  admissible  e.lthough  the  witness  did  not  hear  all 
of  the  conversation. 

Qlmstead  v.  United  States^  19  F.  2d  8^2^  846  (oth  Cir. 

1927)^  affirmed,  277  U.S.  438  (1928); 
United  States  v.  Schanermian,  I50  F.  2d  9^-l;>  9^4  (3rd 

Cir.  19-^5). 
Since  appellant's  attack  upon  the  sufficiency/  of  the 
. .  evidence  is  lim.ited  to  the  cuestion  of  the  admissibility  and 
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weight  of  Miller »s  testimon^^  (Appellant's  Opening  Brief ^  Po  19)^ 
there  will  be  no  review  of  the  entire  evidence  cit  this  point.   Of 
course^  the  claim  of  insufficient  evidence  would  not  apply  to 
Count  Four  of  the  indictment^  even  if  Miller's  testimony  was  to 
be  rejected^  because  conviction  upon  Count  Pour^,  alleging  conceal- 
mentj  etc.^  of  four  grains  of  heroin  in  Los  Angeles  County^  could 
be  based  upon  the  evidence  of  appellant's  possession  of  that 
heroin  (?..T.  111-12^  216-1?)^  v:ith  the  application  of  the  statutory 
presumption  under  Title  21^  United  States  Code^  Section  174.   proof 
of  possession  alone  is  sufficient  to  support  a  conviction  under 
21  U,S.C.A.  17^. 

Harris  v.  United  States,  359  U.S.  19,  22,  23  (1959); 

Stoppelli  Vo  United  States,  I83  F.  2d  391;,  39^  (9th  Cir. 
1950),  cert,  denied,  3^0  U.S.  864  (1950); 

Chavez  v.  United  States,  3^3  ?.  2d  85,  87  (9th  Cir.  I965). 

Consequently,  appellant's  argument  does  not  apply  to  the 

sufficiency  of  the  evidence  under  Count  Four. 

B.         IWESTIGATOR  I-IILLER  'PROPERLY  REFRESIiED 
HIS  1-lEMORY  FROM  A  DOCUI'iENT, 


Appellant  asserts  that  the  evidence  vrauld  be  insufficient 
without  Investigator  Miller's  testimony  and  that  the  latter  should 
have  been  stricken  because  he  improperly  refreshed  his  memory  from 
an  English  translation  of  the  conversation  in  the  apartment. 
Appellant  states  that  Miller's  memory  v:as  not  actually  refreshed, 
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have  been  stricken  because  he  had  destroyed  the  original  notes 
relating  to  his  testimony. 

However^  a  V7itness  does  not  become  incompetent  to  testify 
merely  because  some  original  notes  relating  to  his  testimony  have 
been  destroyed. 

Kill Ian  v.  United  States^  368  U.S.  231^  242  (I961); 

United  States  v.  Baker^  358  P.  2d  I8,  20  (7th  Cir.  I966); 
.  United  States  v.  Hilbrich,  3^1  F.  2d  555^  557  (7th  Cir. 
1965),  cert,  denied,  38I  U.S.  9^1  (I965). 

While  the  above-cited  decisions  do  not  suggest  that  notes 
cannot  be  properly  destroyed  unless  the  exact  contents  are  trans- 
ferred to  another  paper,  it  should  be  noted  that  the  trial  Judge 
apparently  concluded  that  the  notes  were  consistent  with  the 
document  that  was  shov/n  to  the  defense: 

"The  evidence  indicates  that  he  dictated  from 

his  notes  within  two  days  after  the  incident  and  the 

dictated  notes  he  said  were  compared — rather,  he 

didn't  destroy  his  original  notes  until  he  had 

received  a  rough  copy  of  what  he  dictated  from  the 

stenographer."   (R.T.  I65). 

Appellant  relies  upon  Ogden  v.  United  States,  323  P.  2d 
818  (9th  Cir.  1963),  and  United  States  v.  Lonardo,  350  F.  2d  523 
(6th  Cir.  1965).   In  Ogden  the  Court  specifically  declined  to 
rule  upon  the  issue  (at  ppo  820-21),  although  it  cited  a  number 
of  authorities  (footnote  4  at  p.  821)  supporting  appellee's 
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position  herein  and  ncne  to  the  contrary.   In  Lonardo^  the  Court 
of  Appeals  specifically  limited  its  opinion  to  cases  in  V7hich  the 
prior  statement  v;as  deliberately  destroyed  "on  the  eve  of  the 
trial."   (at  po  529).   Consequently,  appellant  derives  little 
support  from  the  limited  holding  in  Lonardo. 

Appellant  emphasizes  the  fact  that  the  destroyed  notes 
may  have  been  in  Spanish  and  that  the  preserved  statement  was  in 
English,  causing  a  loss  of  the  original  Spanish.  An  analogous 
argument  was  unsuccessful  in  the  United  States  Supreme  Court; 

"As  to  petitioner's  contention  that  the  claimed 
destruction  of  the  agents*  notes  admits  the  destruction 
of  evidence,  deprives  him  of  legal  rights  and  requires 
reversal  of  the  judgment,  it  seems  appropriate  to  observe 
that  almost  everything  is  evidence  of  something,  but  that 
does  not  mean  that  nothing  can  ever  safely  be  destroyed. 
If  the  agents*  notes  of  Ondrejka's  oral  reports  of 
expenses  were  made  only  for  the  purpose  of  transferring 
the  data  thereon  to  the  receipts  to  be  signed  by 
Ondrejka,  and  if,  after  having  served  that  purpose,  they 
V7ere  destroyed  by  the  agents  in  good  faith  and  in  accord 
v;ith  their  normal  practice,  it  v:ould  be  clear  that  their 
destruction  did  not  constitute  an  impermissible  destruction 
of  evidence  nor  deprive  petitioner  of  any  right." 
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Killian^  supra^  at  p.  242. 

In  Spindler  v.  United  States^  336  F.  2d  678^  68I  (9th 

Cir.  190-^)^  cert,  denied^  380  U.S.  909  (I965),  where  there  vras 

a  contention  that  an  officer  had  destroyed  notes^  this  Court 

noted  that  there  vjas  no  positive  showing  that  the  notes  had 

ever  been  in  existence.   In  the  instant  case,  v;e  do  not  have  a 

positive  showing  to  support  appellant's  basic  claim,  i.e.,  that 

the  original  notes  vjere  in  Spanish.  The  officer  testified  that 

he  could  not  remember  whether  the  original  notes  v;ere  in  Spanish 

or  English  (R.T.  15^). 

■        Appellant's  basic  argument  involves  sufficiency  of  the 

evidence.   Here  again,  the  argument  would  not  apply  to  Count 

Four  of  the  indictment,  due  to  the  presumption  under  21  U.S.C.A, 

174. 

D.  A  FAIR  TRIAL  OF  APPELIANT  WAS  NOT 
PRECLUDED  BY  THE  ALLEGED  COERCION 
OF  A  CO-DEFSITDANT.  / 

Appellant  states  that  co-defendant  De  La  Rosa  v;as  coerced 
into  testifying  against  appellant  in  his  first  trial,  that  as  a 
result,  appellant's  motion  for  new  trial  was  granted,  and  De  La  Rosa 
could  not  be  called  as  a  witness  for  appellant  at  the  second  trial 
because  he  could  be  impeached  by  the  testimony  at  the  first  trial, 
vjhich  allegedly  was  the  product  of  coercion. 

In  effect,  appellant  is  arguing  that  he  is  forever  immune 

from  prosecution  because  another  person  was  coerced  at  one  time  in 

the  past, 
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Appellant  does  not  contend^  of  course^  that  the  alle^sed 
coercion  carried  over  into  his  second  trials  preventing  the 
possibility  of  favorable  testimony  by  De  La  Rosa.   De  La  Rosa 
v;as  prepared  to  testify  that  appellant  was  completely  innocent 
at  the  time  of  the  second  trial  (R.T.  95) »  Appellant  elected 
not  to  call  him  as  a  witness.   (There  was  mention  of  a  previous 
stipulation  that  neither  side  would  call  De  La  Rosa  as  a  witness 
at  the  second  trials  R.T.  86). 
P       The  short  answer  to  appellant »s  impeachment  argument 
is  the  fact  that  he  could  have  called  De  La  Rosa  as  a  v^itness  and 
then  could  have  objected  to  the  impeaching  m^aterial  in  the  event 
that  it  vjas  offered  oy   the  prosecution.   If  his  position  was  sound, 
the  impeaching  material  V70uld  be  inadmissible.  If  his  position 
was  erroneous  J  he  v:ould  have  nothing  of  which  to  complain. 

In  the  event  that  De  La  Rosa's  testimony  from  the  first 
trial  was  ruled  inadmissible,  it  is  extremely  doubtful  that 
appellant  vrauld  have  called  him  as  a  witness.  De  La  Rosa  could 
have  been  impeached  by  evidence  of  statements  made  long  before 
the  alleged  coercion  occurred.  Furthermore,  his  explanations 
upon  behalf  of  appellant  were  highly  entertaining  but  hardly 
calculated  to  convince  the  most  naive  listener.  For  example, 
he  stated  that  appellant  possibly  asked  him,  "Did  you  score?" 
because  "he  knew  that  my  car  was  not  in  good  condition  and  it 
needed  oil,"   (R.T.  l4). 

The  second  major  difficulty  in  appellant's  position  is 
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his  failure  to  present  the  issue  to  the  trial  Court  during  the 
trial.  Appellant  argued  at  trial  that  De  La  Rosa  v/as  still 
subject  to  the  earlier  coercion  (R.T.  79-80).   This  argument 
collapsed  v^hen  De  La  Rosa  proved  that  he  would  ignore  the 
"coercion"  and  claimed  that  appellant  was  innocent  (R.T.  95). 
Appellant  raised  his  nev7  impeachment  argument  on  February  11^ 
1966,  nine  days  after  the  conviction  (R.T.  28?^  29O-9I).   An 
issue  must  be  raised  in  a  timely  fashion  in  the  trial  Court. 

Ramirez  v.  United  States^  29^  F.  2d  277:,  283  (9th  Cir. 
1961); 

Stein  V.  United  States,  I66  P.  2d  85I:,  855  (9th  Cir. 

1948)^  cert,  denied^  33^  U.S.  844  (19^8). 

E.         THE  TRIAL  COURT  DID  NOT  COMvUT 
ERROR  IN  THE  INSTRUCTIONS. 


Appellant  argues  that  the  trial  Court  gave  an  erroneous 
instruction  to  the  jury  in  regard  to  reasonable  doubt  and  failed 
to  give  an  instruction  requested  by  appellant.. 

Appellant  objects  to  the  following  discussion  of  "reasonable 

doubt"  in  the  instruction  that  was  given:   "It  is  that  state  of  the 

case  which  after  the  entire  comparison  and  consideration  of  all  the 
I 
evidence  leaves  the  minds  of  the  jurors  in  that  condition  that  they 

cannot  say  they  feel  an  abiding  conviction  to  a  moral  certainty  of 

the  truth  of  the  charge."   (R.T.  260). 

Appellant  specifically  objects  to  the  "moral  certainty" 
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and  "abiding  conviction"  portion  of  the  instruction.   The  United 
States  Supreme  Court  has  approved  a  "reasonable  doubt"  instruction 
that  included  the  follovjin^  la.n^ua^e: 
I        "Proof  beyond  a  reasonable  doubt  is  such  as  vjill  produce 

an  abiding  conviction  in  the  mind  to  a  raoral  certainty 
I       that  the  fact  exists  that  is  claimed  to  exists  so  the.L 

you  feel  certain  that  it  exists."  '' 

Miles  V.  United  States,  103  UoS.'304j  309^,  312  (l88l) 

(Emphasis  added). 
The  instruction  given  by  the  trial  Court  is  a  standard 
California  instruction  that  has  had  statutory  sanction  since  1927. 

I        California  penal  Code  Sections  1096^  1096a. 
It  is  probably  more  favorable  to  the  defendant  than  the 
lavj  requires  J  because  it  requires  the  jurors  to  be  morally  "certain" 
of  guilt.   "Certainty"  is  something  not  normally  found  in  hume.n 
affairs.   Ho\'7ever_,  a,ppellant  m.ay  not  object  that  the  instruction 
v;as  more  favorable  to  him  than  he  deserved  it  to  be. 

Appellant  cites  McGill  v.  United  States,  3^8  F.  2d  791 
(C.A.D.C.  1965);,  and  United  States  v.   3yrd,  352  F.  2d  570  (2nd  Cir. 
1965).   In  McGill  the  majority  opinion  suggested  that  certain 
language  must  be  added  to  the  "abiding  conviction"  phrase  upon 
request  by  counsel  (at  pp.  797-98).  This  specific  language  was 
not  requested  in  the  instant  case,  so  the  holding  in  McGill  does 
not  apply, 
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In  3yrd^  siipra^  the  "noral  certainty"  phrase  vjas  criti- 
cizedj  but  it  can  hardly  be  contended  that  this  2-1  decision  has 
the  effect  of   silently  overruling  the  United  States  Supreme  Court 
opinion  in  Miles ^  supra. 

Furthermore J  appellant  failed  to  comply  with  Rule  30  of 
the  Federal  Rules  of  Criminal  Procedure ^  which  provides  that  a 
party  ma^^  not  assign  as  error  any  portion  of  the  charge  or 
omission  therefrom  unless  he  objects^  "stating  distinctly"  the 
matter  to  vmich  he  objects.  Appellant  objected  to  the  "reasonable 
doubt"  instruction  but  did  not  mention  the  "a,biding  conviction" 
and"iifioral  certainty"  provisions  presently  subject  to  question « 
His  argument  in  the  trial  Court  was  prima.rily  devoted  to  support 
for  his  proposed  alternative  instruction  rather  than  an  attack: 
upon  the  standard  California  instruction  that  v/as  given  (R.T.  2l8- 
20^  283-84).   Having  failed  to  inform  the  trial  Court  of  the 
alleged  defect^  he  c8.nnot  raise  the  question  at  this  time. 

McGill  V.  United  States^  supr$i^  at  797 • 


Appellant  also  com/plains  of  the  trial  Court's  refusal 
to  give  the  instruction  requested  by  appellant^  which  provided 
that  the  jurors  could  not  find  appellant  guilty  unless  they  v:ere 
"almost  certain"  of  his  guilt  (C.T.  11).   In  absence  of  any  legal 
authority  to  support  such  an  instruction^  it  is  respectfully 
I  submitted  that  the  tim.e-honored  instructions  upon  reasonable 
doubt  were  adeouate  in  this  case. 
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F.         TIERE  IJAS  i:0  VIOLATION  OF  TI-IS 
C0RPU3  DELICTI  RULS. 

Appellant  contends  that  there  v/as  insufficient  corrobora- 
tion of  his  admissions  to  support  the  conviction  This  a^rgunient 
vj-ould  not  apply  to  Count  Four  of  the  indictnent_,  because  possession 
alone  is  sufficient  to  sustain  the  conviction  under  that  count. 

The  evidence  under  the  other  counts  should  be  vievred  in 
the  lip;ht  of  the  general  rule  to  the  effect  that  the  corpus 
delicti  rnay  be  established  'oy   substantial  independent  evidence 
tending  to  establish  the  trustv/orthiness  of  the  admissions. 

Qpper  V.  United  States,  3^8  U.S.  84,  93  (195^). 

It  is  respectfully  submitted  that  the  Qpper  test  was 
satisfied  in  the  instant  case. 

Furtherraore,  the  corpus  delicti  rule  does  not  alvjays 
apply  to  admissions  made  ,as  part  of  the  commission  of  the  crime 
itself. 

People  V,  Fratiarmo,  132  Cal.  App.  2d  6lO,  628  (1955). 
The  most  important  "admissions"  in  the  instant  case  were  m.ade 
while  the  crimes  vjere  being  corm-nitted,  i.e.,  during  the  discussions 
betv/een  appellant  and  De  La  Rosa  in  the  apartment.  The  corpus 
delicti  rule  was  intended  to  lessen  the  possibility  of  convicting 
an  innocent  man  who  confesses  as  a  result  of  some  mental  quirk. 

Burdick,  The  Law  of  Crj.me,  Vol.  2,  p.  108. 

It  was  not  intended  to  apply  to  a  suspect ^s  conspiratorial 
discussions  overheard  by  v;itnesses,  \-;hether  the  v:itnesses  are 
co-conspirators  or  law  enforcement  officers. 
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VI. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted 

that  the  judgraent  of  the  District  Court  should' be  affirmed. 

Respectfully  submitted^ 

ED^.'JIN  L.  MILLER,  JR., 
United  States  Attorney, 


MOBLSY  M.   MILAI^l, 

Chj^ef  Assistant /U.S'-   Attorney, 

^HILLIP  Wi/jomis6N;^' 


PHI 

Assistant  U.S.'  Attorney, 
// 

Attorneys  for  Appellee, 
United  States  of  America, 
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Kj  u  \  ."-  .i..u  /  \j     -JO  yjc\J  ^ 


IN  THE  UMTED  STAT3£  .-.'PPKALS 

FOR  THE  WiWm  CIRCUIu; 


P.tipellant,  ;  AFPir ,      S!i!RVICl] 


-vs-  ) 


App6±le6 


Ui:iTED  SC-.  ;jll;3  OF  iiMEHICA  •  1 


O  C' 


SOUTHERN  DISTRICT  OF  CALIF, 


) 


being  first  duly   s'corn^ 


deposes  and  sayss 

That  she  is  a  citi^sen  cf  the  United  Sta/ces  and  a  resident 

325  West  "F"  Street^  San  Diego^  California^  that  she  is  over 

the  age  of  ei^'-hteen  years 3,  aTid  not  a  party  to  the  above- 

entitlea  u.^'c_Ci:.; 

That  on   I^oveinber  1,  I966 _she  deposited  in  the 

Unitecl  :^tates  Mails^  San  DiagO;, California^  intr^e  above- 

enuit^viu  acwicn^  in  an  envelope  oearing  the  v^ecuiSLte  postage. 
3  copies 

^'CCGCmy   of    APir'-:i.xiE^^S    _:R..L:i;:  


addressee  to      Calvin  "J.    loi-rance,,   Esc».,   Ap'Co    j-o.    c2o  Souon   ':.;". 
Ihair-bra.    California.    9^SC1_^        :--.s     last  knoi-jn  address^   at 

ivhlch  place  there   1^   ^-  ■ -very  service  by  United  States  Mail; 

from  said  post  office*  .  ^y 

-  J3SCRXBED  and  SWORK  to  before  me^  ^y  -<^V  / / -1^ y^-->!  ■ .  ■ : ..-, 

V 

T-iis      ---     cay  01  -    ■■ .5    19_i:__- 


;;TLLI/iIvi  \^.   KJDDY^    Clerk^   U,S.   District  Coar\; 
Southern  District  of  California 


No.  21,172  A  &  B^ 

IN  THE  ^UQ^  '^i() 


<^  J  '^- 


United  States  Court  of  Appeals      ^.  / 
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United  States  of  America, 

Appellee  and  Petitioner, 


vs. 


Alan  Harvey  Rice,  Lawrence  Sanford  Toroker, 
Eddie  Javor, 

Appellants  and  Respondents. 


PETITION  FOR  REHEARING. 


f\U^ 


\56S^ 


Wm.  Matthew  Byrne,  Jr., 

United  States  Attorney, 
Robert  L.  Brosio, 

Assistant  U.  S.  Attorney, 
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Ronald  S.  Morrow, 
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No.  21,172  A&B 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellee  and  Petitioner, 


vs. 


Alan  Harvey  Rice,  Lawrence  Sanford  Toroker, 
Eddie  Javor, 

Appellants  and  Respondents. 


PETITION  FOR  REHEARING, 


To  the  Honorable  Judges:  Browning  and  Ely  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  Foley  of  the  District  of  Nevada,  sitting 
by  designation. 

Pursuant  to  Rule  40  of  the  Federal  Rules  of  Ap- 
pellate Procedure,  appellee  herein  respectfully  petitions 
this  Court  for  rehearing  in  the  above-captioned  case. 
The  judgment  of  this  Court  was  rendered  on  July  17, 
1968,  and  by  order  of  Judge  Ely  the  United  States  has 
to  and  including  August  16,  1968,  within  which  to  file 
this  petition. 
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The  Court  Has  Misapprehended  the  Effect  of  Bruton 
V.  United  States  on  the  Case  at  Bar. 

In  the  Per  Curiam  opinion  of  this  Court  the  convic- 
tion of  Eddie  Javor  was  reversed  for  the  stated  reason 

that  Bruton  v.    United   States,    U.S ,    36 

U.S.L.W.    4447    (decided    May    20,    1968),    "requires 
reversal"  [P.  3,  Slip  Opinion]. 

Bruton  does  not  apply  because  the  prior  statements 
of  Toroker  and  Rice  were  admitted  for  impeachment  as 
to  them  only  (and,  therefore,  within  a  recognized  excep- 
tion to  the  hearsay  rule) ;  Toroker  and  Rice  testified  for 
Javor;  Toroker  and  Rice  were  subject  to  confrontation; 
and  the  prior  statements  of  Toroker  and  Rice  were  not 
used  until  after  they  took  the  stand  and  testified  for 
Javor. 

Bruton,  supra,  at  4448,  states  that  the  admission  of 
the  co-defendant's  "confession  in  this  joint  trial  vio- 
lated petitioner's  right  of  cross-examination  secured  by 
the  Confrontation  Clause  of  the  Sixth  Amendment 
.  .  ."  The  facts  of  Bruton  were  that  neither  defendant 
testified  or  offered  any  evidence  at  the  trial,  Evans  v. 
United  States,  375  F.  2d  355,  fn.  2  at  357  (8th  Cir. 
1967).  The  confession  of  Evans  was  used  in  the 
prosecution's  case-in-chief. 

No  reference  was  made  as  part  of  the  Government's 
case-in-chief  to  the  fact  that  Toroker  and  Rice  named 
Javor  as  their  source  of  narcotics  in  post  arrest  state- 
ments. At  514  of  the  Reporter's  Transcript  appears 
a  stipulation  that  Toroker  and  Rice  had  confessed.  Both 
Toroker  and  Rice  stipulated  that  on  an  earlier  occasion 
they  had  confessed  to  the  crimes  alleged  in  the  indict- 
ment. 
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The  defense  of  the  defendants  Toroker  and  Rice  was 
that  they  had  taken  LSD  over  extensive  periods  of 
time  and  transferred  the  narcotics  in  question  out  of  a 
feeling  of  love  for  the  agents;  the  agents'  "need";  and 
the  agents'  threats.  The  attorneys  for  Toroker  and 
Rice  stated  that  the  defense  was  that  neither  man 
could  resist  the  "persuasion,  inducements,  and  en- 
ticements" of  the  agents  [R.  T.  536-42;  543-46]. 

After  Toroker  related  his  experiences  with  LSD  and 
his  motivation  for  doing  what  he  did,  he  stated  on 
direct  examination  by  his  attorney  that  "Nick"  was 
the  source  of  the  narcotics  [R.  T.  701-02;  705;  710; 
711;  715-16].  During  examination  of  Toroker  by  Ja- 
vor's  attorney,  Toroker  testified  that  he  knew  Javor 
only  in  connection  with  redecorating  [R.  T.  869-72]. 
On  cross  by  Government  counsel  Toroker  again  said  it 
was  "Nick"  who  provided  the  narcotics  [R.  T.  898; 
939-40] ,  and  said  he  had  not  told  the  agents  about 
"Nick"  [R.  T.  907].  It  was  at  that  point  in  the  trial, 
and  not  before,  that  the  Government  was  allowed  to 
use  the  previous  statement  of  Toroker  for  impeachment 
purposes  only  as  to  the  source,  and  the  connection 
with  Javor  [R.  T.  948-59;  962-63;  965-67;  971; 
973-74].  Judge  Curtis  instructed  the  jury  that  the  use 
of  the  prior  statement  applied  only  to  Toroker  at  R.  T. 
941-48;  951;  955;  956;  958;  966;  967;  968  and  974. 
Following  the  use  of  the  prior  statement  by  the  prose- 
cution, Toroker's  attorney  used  the  written  statements 
for  rehabilitation  and  Toroker  denied,  as  a  matter  of 
fact,  that  Javor  was  the  source  [R.  T.  1000-11].  Javor's 
attorney  then  brought  out  that  Javor  was  not  the 
source  [R.  T.  1012]. 
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Rice,  in  his  direct  testimony,  made  only  one  refer- 
ence to  "Nick,"  at  R.  T.  1054,  and  did  not  mention  that 
he  knew  Javor  in  connection  with  redecorating.  Rice's 
reference  to  "Nick"  was  as  follows :  "And  Mickey  said, 
'Yeah,  sure.'  His  boy  Nick  could  supply  anything." 
Javor 's  own  attorney,  at  R.  T.  1076,  called  Rice  as 
Javor 's  witness  and  elicited,  at  1077,  that  Rice's  con- 
nection with  Javor  was  relative  to  roof,  lighting,  up- 
holstery work,  a  wet  bar  and  "things  Hke  this."  It  was 
only  after  Rice  testified  in  answer  to  Javor's  calling 
him  that  any  reference  was  made  to  the  previous  state- 
ments of  Rice  as  to  Javor  being  his  source. 

There  is  only  one  conclusion  that  can  be  drawn  from 
the  trial  testimony  of  Toroker  and  Rice — Javor,  Toro- 
ker,  and  Rice  agreed  that  Toroker  and  Rice  would 
exonerate  Javor  as  the  source.  The  testimony  of  Toro- 
ker and  Rice  relative  to  "Nick"  and  Javor  had  no  rele- 
vance or  materiality  to  their  own  defense.  To  believe 
that  the  "Nick"  and  redecorating  testimony  was  any- 
thing more  than  directed  to  aiding  Javor  is  unrealis- 
tic. 

In  Bruton  the  Supreme  Court  said  the  following,  in 
footnote  3 : 

".  .  .  There  is  not  before  us  .  .  .  any  recognized 
exception  to  the  hearsay  rule  insofar  as  petitioner 
is  concerned  and  we  intimate  no  view  what- 
soever that  such  exceptions  necessarily  raise  ques- 
tions under  the  Confrontation  Clause." 

In  the  instant  matter  there  is  the  "recognized  excep- 
tion to  the  hearsay  rule" — the  right  to  use  prior  incon- 
sistent statements  for  impeachment  purposes.  Javor 
examined  Toroker  on  the  "Nick"  and  redecoration  de- 
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fenses  of  Javor  and,  in  fact,  called  Rice  as  his  own  wit- 
ness on  the  redecorating  defense.  The  Government 
views  the  present  decision  as  leading  to  the  undesirable, 
and  unavoidable,  conclusion,  that  if  Javor  were  being 
tried  at  a  severed  trial,  and  he  called  Toroker  and  Rice 
to  exonerate  him,  that  the  prior  inconsistent  state- 
ments would  be  inadmissible.  There  is  no  logical  dis- 
tinction between  an  accomplice  and  a  non-accomplice 
when   the   issue   is   that   particular   witness'   credibility. 

It  was  only  after  Toroker  and  Rice  had  testified 
that  their  prior  written  statements  were  used  for  im- 
peachment. 

"Under  the  circumstances  the  government  was 
not  required  to  stand  idly  by  and  let  the  testimony 
go  unchallenged."  United  States  v.  Grosso,  358  F. 
2d  154,  162  (3rd  Cir.  1966),  rev'd  on  other 
grounds,  Grosso  v.  United  States,  390'  U.S.  62 
(1968). 

Grosso,  is  the  last  case  that  has  been  located  that 
has  reached  the  Supreme  Court  on  a  W alder.  Infra., 
situation.  In  Grosso,  Grosso  stated  he  had  had  no 
connection  with  a  numbers  lottery  since  1950.  The 
prosecution  was  allowed  to  introduce  evidence  which 
showed  such  connection. 

In  Walder  v.  United  States,  347  U.S.  62  (1954),  the 
prosecution  had  in  its  possession  evidence  relative  to  a 
prior  possession  of  narcotics  which  had  been  ordered 
suppressed.  The  defendant  took  the  stand  and  testified 
he  had  never  had  any  narcotics  in  his  possession.  The 
Supreme  Court  stated  its  issue  was  "whether  the  defend- 
ant's assertion  on  direct  examination  that  he  had  never 
possessed  any  narcotics  opened  the  door,  solely  for  the 


purpose  of  attacking  the  defendant's  credibility,  to  evi- 
dence of  the  heroin  unlawfully  seized  in  connection 
with  the  earlier  proceeding."  The  Supreme  Court,  at 
65,  answered  the  issue  posed  in  the  affirmative  with  the 
following : 

"It  is  one  thing  to  say  that  the  Government  can- 
not make  an  affirmative  use  of  evidence  unlaw- 
fully obtained.  It  is  quite  another  to  say  that  the 
defendant  can  turn  the  illegal  method  by  which 
evidence  in  the  Government's  possession  was  ob- 
tained to  his  own  advantage,  and  provide  himself 
with  a  shield  against  contradiction  of  his  un- 
truths. Such  an  extension  of  the  "Weeks"  doc- 
trine would  be  a  perversion  of  the  Fourth  Amend- 
ment. 

Take  the  present  situation.  Of  his  own  accord, 
the  defendant  went  beyond  a  mere  denial  of  com- 
plicity in  the  crimes  of  which  he  was  charged  and 
made  the  sweeping  claim  that  he  had  never  dealt 
in  or  possessed  any  narcotics.  Of  course,  the 
Constitution  guarantees  a  defendant  the  fullest 
opportunity  to  meet  the  accusation  against  him. 
He  must  be  free  to  deny  all  the  elements  of  the 
case  against  him  without  thereby  giving  leave 
to  the  Government  to  introduce  by  way  of  rebuttal 
evidence  illegally  secured  by  it,  and  therefore  not 
available  for  its  case  in  chief.  Beyond  that,  how- 
ever, there  is  hardly  justification  for  letting  the 
defendant  affirmatively  resort  to  perjurious  testi- 
mony in  reliance  on  the  Government's  disability 
to  challenge  his   credibility."    (Citations   omitted.) 

In  the  instant  case  Toroker  and  Rice  went  "beyond 
a  mere  denial  of  complicity"  when  they  attempted  to 
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exonerate  Javor.  In  the  instant  case  the  evidence  used 
was  not  illegally  or  unconstitutionally  obtained  but, 
merely  inadmissible  in  the  Government's  case-in-chief 
under  the  retroactive  application  of  Bruton. 

Groshart  v.  United  States,  No.  21,517  (9th  Cir., 
decided  March  27,  1968),  is  the  only  Ninth  Circuit 
case  found  which  mentions  Walder.  Groshart  specifical- 
ly does  not  apply  to  the  instant  case.  In  footnote  5  of 
the  Slip  Opinion  the  Court  states  that  its  judgment 
only  holds  that  Miranda  undercuts  Walder  when  state- 
ments are  obtained  in  violation  of  constitutional  stand- 
ards. 

In  Bruton  and  Douglas  v.  Arizona,  380  U.S.  415 
(1965),  the  factual  situations  considered  in  Bruton,  the 
testifying  witness  either  did  not  testify  at  all  or  refused 
to  testify.  In  such  a  situation  there  is  truly  no  con- 
frontation. In  the  instant  case  there  is  not  only  a  con- 
frontation but  a  calling  for  on  cross  and  direct  the  mat- 
ter which  opened  the  door. 

Conclusion. 

To  allow  the  Court's  present  decision  to  stand  will 
invite  perjury  in  future  trials  whether  the  witnesses 
are  or  are  not  parties  to  the  action. 

Respectfully   submitted, 

Wm.  Matthew  Byrne,  Jr., 
United  States  Attorney, 

Robert  L.  Brosio, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

Ronald  S.  Morrow, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee  and  Petitioner. 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  21173 


GRACE  MANCILLA, 

APPELLANT 

V. 

UNITED  STATES  OP  AMERICA,  ET  AL., 

APPELLEES 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA 


BRIEF  AND  APPENDIX  FOR  APPELLEES 


JURISDICTIONAL  STATEMENT 


This  is  an  appeal  from  an  order  of  dismissal  and 
summary  judgment  in  favor  of  the  appellees,  the  United 
States  of  America  and  the  members  of  the  Civil  Service 
Commission.  The  order  in  question  was  entered  by  the 
District  Court  for  the  Northern  District  of  California 
on  March  l8,  1966  (R.  6O-61). 

Appellant  apparently  is  invoking  this  Court's  Juris- 
diction under  28  U.S.C,  I29I. 

STATUTE  INVOLVED 

The  Lloyd-LaFollette  Act,  37  Stat.  555,    5   U.S.C. 

1/ 
652(a)  provides: 


1/  Throughout  this  brief,  references  to  title  5   of  the 
United  States  Code  are  to  the  196^  edition.  By  Public  Law 
89-554,  approved  September  6,  I966,  80  Stat.  378,  title  5 
was  recodified.  5  U.S.C.  652(a)  is  now  set  forth  at  5  U.S.C, 
5592.  The  recodification  makes  no  substantive  change 
affecting  this  case. 


Removal  without  pay  from  cla  ssif led  civil 
service  -- 

(a)  Only  for  cause;  notice]  copy  of  charges,  time 
to  answer ]  examination!  record;  persons  exempt 

No  person  in  the  classified  civil  service 
of  the  United  States  shall  be  removed  or  sus- 
pended without  pay  therefrom  except  for  such 
cause  as  will  promote  the  efficiency  of  such 
service  and  for  reasons  given  in  writing.  Any 
person  whose  removal  or  suspension  without  pay 
is  sought  shall  (l)  have  notice  of  the  same  and 
of  any  charges  prefered  against  him;  (2)  be 
furnished  with  a  copy  of  such  charges;  (3)  be 
allowed  a  reasonable  time  for  filing  a  written 
answer  to  such  charges,  with  affidavits;  and 
(4)  be  furnished  at  the  earliest  practicable 
date  with  a  written  decision  on  such  answer.  No 
examination  of  witnesses  nor  any  trial  or  hearing 
shall  be  required  except  in  the  discretion  of 
the  officer  or  employee  directing  the  removal  of 
suspension  without  pay.  Copies  of  the  charges, 
the  notice  of  hearing,  the  answer,  the  reasons 
for  removal  or  suspension  without  pay,  and  the 
order  of  removal  or  suspension  without  pay  shall 
be  made  a  part  of  the  records  of  the  proper 
department  or  agency,  as  shall  also  the  reasons 
for  reduction  in  grade  or  compensation;  and 
copies  of  the  same  shall  be  furnished,  upon 
request,  to  the  person  affected  and  to  the  Civil 
Service  Commission,  This  subsection  shall  apply 
to  a  person  within  the  purview  of  section  863 
of  this  title,  only  if  he  so  elects. 


STATEMENT  OF  THE  CASE 
lo  The  Administrative  Proceedings. 
Appellant  Grace  C.  Mancilla  was  a  civilian  employee 
of  the  Department  of  the  Army,  employed  as  a  G.S.-3  stock 
control  clerk  at  the  Defense  Subsistence  Supply  Center  in 
Alameda,  California  (R.  I5-I6).   On  August  23,  I963, 
she  was  notified  that  it  was  proposed  to  remove  her  from  her 
position  at  the  close  of  business  September  30,  19^3  on 
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the  grounds  of  "Insubordination  (refusal  to  obey  orders 
and  impertinence),  creating  disturbances  among  fellow 
employees,  resulting  in  an  adverse  affect  upon  morale, 
production  and  maintenance  of  proper  discipline"  and 
"inefficiency  and  unsatisfactory  performance  of  your  duties" 
(R,  16-20) „  This  notice  cited  ten  specifications  in  support 
of  the  charges  (R»  l6-20) o  The  appellant  was  informed  that 
she  had  ten  days  in  which  she  could  answer  the  charges 
personally  and/or  in  writing  and  could  submit  affidavits 
(R,  20). 

Appellant  responded  to  the  charges  and  submitted 
statements  of  character  witnesses  (Exh.  C-6(a)  through 
C-6(m)),  However,  she  was  later  informed  by  the  Chief  of 
the  Civilian  Personnel  office  that  the  charges  against  her 
were  fully  supported  by  the  evidence,  and  that  she  would  be 
removed  on  September  30,  19^3  (Exh.  0-6,  p,  2,  App.  2a). 
At  the  same  time,  appellant  was  informed  that  she  either 
could  appeal  under  the  Defense  Supply  Agency's  Grievance 
Procedure  or  could  appeal  to  the  United  States  Civil  Service 
Commission.    (App.  4a). 

Appellant,  represented  by  counsel,  initiated  an  appeal 


2/  Pertinent  portions  of  the  Exhibits  attached  to  the  Motion 
Tor  Summary  Judgment  are  set  forth  in  the  Appendix,  infra, la- 35a > 
to  this  brief,  referred  to  herein  as  "App."  "R"  references 
are  to  the  reproduced  record  on  appeal. 

3/  Section  l4  of  the  Veterans'  Preference  Act,  5  U.S.C.  863, 
now  5  U,S,C,  7701  was  made  applicable  to  non- veteran  civilian 
employees  by  Executive  Order  IO988,  27  Fed.  Reg.  551. 
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under  the  Defense  Supply  Agency's  Grievance  Procedure  (Exh.  C-1) 

but  later  withdrew  that  appeal  and  appealed  instead  to  the  Civil 

Service  Commission  (Exh.  C-2.) 

In  a  letter  dated  October  22,  1963,  appellant's  attorney   i 

requested  a  hearing  (Exh,  E,  App.  4a-5a),  On  November  3,    I963,  ! 

she  wrote  the  Civil  Service  Commission  requesting  the  date      j 

of  the  hearing  "so  that  we  can  give  the  list  of  persons  to     1 

you  we  wish  to  have  subpoened  [sic]  in  behalf  of  Miss  Mancilla.' 

(Exh.  P.,  App.  6a).  By  letter  dated  November  6,    I963,    the  Civil 

Service  Commission  advised  counsel  that  "no  arrangements  have  \ 

been  undertaken  with  regard  to  a  hearing"  (Exh.  G,  App.  7a). 

The  Commission  further  informed  appellant's  counsel  (Exh.  G,    , 

App.  7a):  I 

The  Commission  does  not  have  subpoena  power, 

but  if  a  hearing  is  requested  by  the  appellant, 

the  agency  will  be  invited  to  participate .  \ 

However,  it  will  be  the  responsibility  of  the 

parties  to  the  appeal  to  make  arrangements  for       J 

the  appearances  of  any  witnesses  whose  presence      I 

they  desire. 

By  letter  of  November  l4,  1963,  appellant's  counsel 

informed  the  Commission  that  they  were  unaware  of  the  Cora-     1 

mission's  lack  of  subpoena  power  (Exh.  I,  App.  8a-9a).   Counsel! 

I 
went  on  to  state  that  she  wanted  documents  subpoenaed  and      | 

"We  will  provide  you  with  a  list  of  persons  we  desire  to  have 

available,  and  will  object  to  any  affidavits  being  considered 

by  the  Commission  signed  by  persons  we  have  not  been  given  the  | 

opportunity  to  cross-examine"  (Exh.  I,  App.  9a).   In  response,  1 
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the  Commission  pointed  out  on  November  20,  1963,  that  the 
Commission  does  not  have  subpoena  power  and  cannot  compel 
the  attendance  of  any  witnesses  at  the  hearing  which  it  holds 
upon  the  appeal."  (Exh.  K,  App ,  11a), 

On  December  2,  19^3^  the  appellant  examined  all  of  the 
affidavits  of  her  fellow  workers  in  the  investigation  and 
requested  a  formal  hearing  (Exh.  L^  App .  12a). 

On  December  5,  19^3,  the  Civil  Service  Commission 
informed  the  appellant  and  her  counsel  that  the  hearing 
was  scheduled  for  Monday,  December  I6,  I963.   (Exh.  M., 
App,  13'a).  The  Commission  also  reminded  appellant  that 
(Exh.  M,  App.  13a); 

*  *  *  the  Commission  cannot  require  the 
attendance  of  any  witnesses  at  its  hearing, 

*  *  *,  It  is  suggested,  therefore,  that 
since  the  responsibility  for  presenting 
witnesses  at  the  hearing  rests  upon  the 
parties  to  the  appeal,  any  request  that  you 
may  have  for  the  agency  to  present  particular 
witnesses  should  be  submitted  to  the  Personnel 
Office  at  the  Defense  Alameda  Facility. 

A  hearing  was  held  before  a  hearing  officer  of  the 
Civil  Service  Commission,  San  Francisco  Region.  The  appellant 
presented  a  former  co-worker  as  witness.  The  agency  presented 
Mrs.  Jones,  the  appellant's  supervisor,  who  had  initiated 
the  proceedings.  The  appellant,  through  her  counsel,  cross- 
examined  Mrs.  Jones  (Exh.  0-1,  App.  20a-36a), 

The  Commission,  on  January  3,    19^4  ruled  that  none 
of  appellant's  procedural  rights  had  been  violated,  that  her 
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removal  from  Government  employment  was  warranted,  and 
that  the  removal  was  effected  for  the  purpose  of  promoting 
the  efficiency  of  the  service  (Exh.  0,  App.  19a) 
Appellant  then  appealed  to  the  Civil  Service  Commission's 
Board  of  Appeals  and  Review,  which  affirmed  the  decision 
of  the  San  Francisco  Regional  Office  (Exh,  R,  App.37a-39a, 

R,  23-25)0 

2,  The  Proceedings  in  the  District  Court, 

Mrs,  Mancilla  then  filed  this  action  for  Judicial 

review  (R.  15-28),   On  the  motion  to  dismiss  filed  on 

behalf  of  the  United  States  and  on  the  motion  for  summary 

Judgment  filed  on  behalf  of  the  individual  Civil  Service 

Commissioners  (R,  46-59  and  Exhibits  attached  thereto), 

the  district  court  dismissed  the  complaint  against  the 

United  States  for  want  of  Jurisdiction  and  granted  summary 

Judgment  in  favor  of  the  other  appellees  (R.  60-61)*  This 

appeal  was  then  taken. 

ARGUMENT 

APPELLANT'S  REMOVAL  FROM  HER  JOB 
WAS  IN  COMPLIANCE  WITH  THE  REQUIRED 
PROCEDURES  OP  THE  LLOYD- LAFOLLETTE 
ACT  AND  THE  CIVIL  SERVICE  COyiMISSION 
REGULATIONS . 

As  this  Court  has  repeatedly  recognized,  the  function 

of  reviewing  courts  in  cases  involving  the  removal  of 

Federal  employees  is  limited  to  insuring  compliance  with 

the  procedures  prescribed  by  federal  law.  Seebach  v.  Cullen, 

338  F.2d  663(C.A.  9)  certiorari  denied  38O  U.S.  972, 
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Brancadora  v.  Federal  National  Mortgage  Association,  344  F.2d 

933  (C»A.  9)  certiorari  denied  382  U.S,  938.   There  can  be  no  real 

doubt  that  there  was  full  compliance  with  all  required  pro- 

V 

cedural  steps  In  the  present  case. 

Indeed,  appellant's  principal  argument  to  the  contrary 
Is  that  she  was  "tricked  into  believing"  that  the  Civil  Service 
Commission  would  make  arrangements  for  her  witnesses  to  be 
present  and  that  only  on  the  day  of  the  hearing  did  she  first 
discover  that  no  arrangements  had  been  made  for  her  witnesses     I 
(Brief,  p»  2,  4),,   However,  the  record  clearly  refutes  appellant's 
assertions.   As  pointed  out  above,  the  Civil  Service  Commission 
made  it  clear  to  the  appellant  and  her  counsel  in  letters  of      j 

November  6,  1963  (Exh.  G,  App.  7a),  November  20,  1963  (Exh.  K, 

i 

App,  11a),  and  December  3,   19^3  (Exh.  M,  App.  13a),  far  in        I 
advance  of  the  hearing  scheduled  for  Monday  December  16,  1963^ 
that  the  Civil  Service  Commission  did  not  have  subpoena  power     ^ 
and  it  was  "the  responsibility  of  the  parties  to  the  appeal 
to  make  arrangments  for  the  appearances  of  any  witnesses  whose 
presence  they  desire."  (Ibid) ♦ 

Thus  it  is  clear  that  appellant  was  in  no  way  misled. 
And  it  is  equally  clear  that  the  absence  of  the  subpoena 
power  does  not  violate  the  federal  employee's  due  process 
rights.  Jenkins  v.  Macy,  357  P. 2d  62,  68  (CA.  8);  Brown  v. 


4/  The  district  court  also  correctly  dismissed  the  complaint 
as  against  the  United  States  (R.  60),  because  the  United  States 
was  neither  a  suable  party  nor  the  proper  defendant  in  this 
case.  Blackmar  v.  Guerre,  342  U.S.  512,  515;  McEachern  v. 
United  States,  321  F.2d  31,  33  (C.A.  4). 
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Zuckert,  3^9  P. 2d  46l,  463-64  (C.A.  7)  certiorari  denied  382    | 

U.S.  998.  I 

CONCLUSION  ! 

For  the  foregoing  reasons,  it  is  respectfully  submitted 

that  the  Judgment  below  should  be  affirmed. 

BAREFOOT  SANDERS,  I 

Assistant  Attorney  General,  | 

CECIL  F.  POOLE, 
United  States  Attorney,     , 

MORTON  HOLLANDER,  ' 

JACK  H.  WEINER, 
Attorneys,  ! 

Department  of  Justice,      ' 
Washington,  D.C.  203^0. 

MARCH  1967  ' 

CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation  of  this  i 
brief,  I  have  examined  Rules  I8  and  19  of  the  United  States  Cour 
of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the 
foregoing  brief  is  in  full  compliance  with  those  rules.        ; 


u 


ACK""H.  WElNElt — 
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EXHIBIT  C-6 


ALAMEDA  ANNEX 
SHARPE  ARMY  DEPOT 
2155  WEBSTER  STREET 
ALAMEDA,  CALIFORNIA 

SSMSH-OAACP  12  September  3 

SUBJECT:  Decision:  Removal  Prom  the  Position  of  Stock  Control 
Clerk,  GS-2040-03,  $4580 oOO  Per  Annum 

TO;       Miss  Grace  G,  Mancilla 

Headquarters,  Oakland  Region,  DSSC 
Distribution  Division,  Receiving  Branch 
2155  Webster  Street 
Alameda,  California 

*  *    * 

I  ACKNOWLEDGE  RECEIPT  OP  LETTER  SUBJECT:   DECISION:   REMOVAL  PRCI 
THE  POSITION  OF  STOCK  CONTROL  CLERK,  GS-2040-03,  $^580. 00  PER  Alll 

13  September  1963  . 

Da^e  Gt!ACE  G,  MANCILLA 

*  *    * 

2.  Reference  do  informed  you  of  the  proposed  removal  from; 
your  position  at  the  close  of  business  30  September  1963  as 
Stock  Control  Clerk,  GS-2040-03,  $4580oOO  per  annum. 

3.  Pull  consideration  has  been  given  to  the  information 
contained  in  your  letters  and  memos,  references  e.  through  q., 
as  well  as  your  oral  presentations  of  27  and  30  August  19^3 . 
The  evidence  available  fully  supports  the  following: 

CHARGE  1  INSUBORDINATION,  Specifications  a,,  b.,  and  c. 

CHARGE  2   INEFFICIENCY,  POOR  WORK  PERFORMANCE  AND  PRODUCTK 
Specification  a.,  b.,  c,  d.,  e.,  f.,  and  g.  The  facts  present 
warrant  your  removal  to  promote  the  efficiency  of  the  service . 
It  is  the  decision,  therefore,  that  you  be  removed  on  30  Septeml 
1963. 

4.  You  have  a  right  in  compliance  with  Section  VII, 
paragraph  7-265,  Grievances  and  Appeals,  Defense  Supply  Agency, 
Defense  Subsistence  Supply  Center  Operating  Manual,  to  submit 
an  appeal  personally  and  in  writing  to  the  Commanding  Officer, 
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R.  H.  Smith,  Colonel,  USA,  of  Headquarters,  Oakland  Region, 
DSSC,  2155  Webster  Street,  Alameda,  California.  Your  request 
for  an  appeal  will  be  accepted  anjrtime  from  the  date  of  your 
'   receipt  of  this  notice,  but  not  later  than  10  calendar  days 
after  the  effective  date  of  the  adverse  action.  The  procedure 
for  filing  an  appeal  will  be  explained  to  you  by  Mr.  R.  J.  Lindsay, 
Chief,  Civilian  Personnel  Officer,  or  Miss  Josephine  Goulart, 
Chief,  Employee  Utilization  Function  in  the  Civilian  Personnel 
Office . 

5.  You  also  have  a  right  to  appeal  to  the  Director,  San 
Francisco  Region,  U.  S.  Civil  Service  Commission,  630  Sansome 
Street,  San  Francisco  11,  California.   If  you  elect  to  appeal 
first  to  the  Commission  within  the  time  limits  specified,  you 
forfeit  your  right  to  appeal  under  the  Defense  Supply  Agency, 
Defense  Subsistence  Supply  Center  appeals  system.  An  appeal 
may  not  be  processed  currently  by  the  Commission  under  the 
Commission's  regulations  and  by  this  activity  under  the 
Defense  Supply  Agency,  Defense  Subsistence  Supply  Center  appeals 
system.   In  order  to  be  considered,  any  appeal  to  the  Civil  Service 
Commission  must: 

a.  Be  in  writing 

b.  Set  forth  your  reasons  for  appealing  with  offer 
of  proof  and  such  pertinent  documents  as  you  are  able  to  submit, 
and 

«         c .  Be  submitted  no  later  than  10  calendar  days  after 
the  effective  date  of  the  adverse  (separation)  action. 
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6o  The  decision  of  the  Commanding  Officer,  Headquarters, 
Oakland  Region,  Defense  Subsistence  Supply  Center,  on  an  appea 
of  an  adverse  action  will  be  reviewed^  upon  your  request,  by 
the  Commander^  Defense  Subsistence  Supply  Center,  226  West 
Jackson  Boulevard,  Chicago  6,  Illinois,  The  same  decision 
may  be  appeal led  to  the  Civil  Service  Commission,  but  NOT 
to  both  the  Civil  Service  Commission  and    the  Commander, 
Defense  Subsistence  Supply  Center,   The  decision  of  the  Commane 
Defense  Subsistence  Supply  Center,  on  an  appeal  submitted  to  hi, 
may  not  be  appealed  to  the  Civil  Service  Commission. 

FOR  THE  COMMANDING  OFFICERS 

Ro  Jo  LINDSAY 

Chief, 

Civilian  Personnel  Office 

EXHIBIT  E 

Law  Offices  of 

MOLLY  H.  MINUDRI 

210  Post  Street,  Suite  1114 
San  Francisco. 8,  California 
EXbrook  2-0424 

October  22,  1963 

United  States  Civil  Service  Commission 

San  Francisco  Region 

630  Sansome  Street 

San  Francisoo  11,  California 

Attention;  Mr,  John  F,  Jackson,  Appeals  Examiner 

Res  Grace  C„  Mancilla 

Your  Ref ;   SFsWGTsmlr  i 

October  7,   19^3 

Gentlemen; 

With  reference  to  your  letter  of  October  7 >  19^3^  and  your 
further  letter  of  October  15,  1963,  the  following  is  the  infor- 
mation and  evidence  which  Mrs.,  Gra  0  e  Mancilla  wishes 


considered  in  her  appeal: 

1.  Her  Civil  Service  Record  of  approximately  15  years  with 
the  United  States  Government. 

2.  A  check  into  purported  errors  of  other  employees  making 
entries  in  the  records  handled  by  Mrs.  Mancilla  which 

p        were  wrongfully  charged  to  Mrs.  Mancilla. 

3.  A  review  of  the  work  load  of  the  desk  assignment  of 
Mrs .  Mancilla , 

14.  An  investigation  into  the  false  charge  that  during 
an  argument  Mrs.  Mancilla  struck  Mrs.  Ruth  Jones,  her 
immediate  supervisor. 

5.  Personnel  Record  of  applications  of  Mrs.  Mancilla  for 
transfers  to  positions  in  other  Departments. 

6.  Efficiency  reports  of  Mrs,  Grace  Mancilla. 

I    We  wish  to  have  copies  furnished  to  us  of  the  affidavits 
which  we  are  informed  are  in  the  personnel  file  from  persons 
in  the  office  of  Mrs.  Jones  and  Mrs.  Mancilla  regarding  the 
incident  leading  to  the  dismissal  of  Mrs.  Mancilla. 

Mrs.  Mancilla  will  withhold  her  statement  until  the  time 
of  the  hearing,  at  which  time  she  wishes  to  tell  her  story  to 
the  hearing  officer,  hear  the  story  of  Mrs.  Ruth  Jones  and  other 
witnesses  in  her  behalf,  and  give  us  the  opportunity  of  cross- 
examination 

If  there  is  any  further  information  that  your  investigator 
would  require,  please  have  him  get  in  touch  with  us. 

Yours  very  truly, 
MOLLY  H,  MINUDRI 
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EXHIBIT  F 

Law  Offices  Of 
MOLLY  H.  MINUDRI 
210  Post  Street,  Suite  1114 
San  Francisco, 8^  California 
EXbrooke  2-0424 

November  5,    1963 

United  States  Civil  Service  Commission 

San  Francisco  Region 

630  Sansome  Street 

San  Francisco  11,  California 

Attention;   Mr«  John  F.  Jackson  -  Appeals  Examiner 

Re:   Grace  C.  Mancilla 

Your  Ref :   SFjVJQTsMlr 
October  7,  I963 

Gentlemen:  • 

We  wrote  you  on  October  22,  19^3^  concerning  the  above 

captioned  matter  and  would  like  to  know  the  next  step  in  the 

proceedings . 

We  have  been  informed,  and  this  may  be  incorrect,  that 

certain  persons  have  been  subpoened  to  appear  at  the  Grace 

Mancilla  hearing.  If  this  is  true,  we  believe  that  we  should  be 

advised  of  the  date,  so  that  we  can  give  the  list  of  persons  to 

you  we  wish  to  have  subpoened  in  behalf  of  Miss  Mancilla, 

May  we  hear  from  you? 

Yours  very  truly, 

MOLLY  H.  MINUDRI 

EXHIBIT  G 

Mrs.  Molly  H,  Minudri 

210  Post  Street,  Suite  ll4 

San  Francisco^  California  94l08 

Dear  Mrs,  Minudri j 

This  acknowledges  your  letter  of  November  5,  19^3*  in  behalf 

of  Mrs,  Grace  C,  Mancilla »  You  asked  the  question  as  to  the 
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ext  step  in  the  order  of  the  proceedings ,   Please  refer  to  our 

etter  of  October  7  in  which  there  was  described  the  various 

teps  applicable  to  our  processing  of  the  appeal.   It  was  pointed 

ut  that  initial  investigation  would  be  conducted  through  correspondenc 

ith  the  appellant  and  the  agency  concerned,  and  that  in  this 

egard  Mrs.  Mancilla  should  submit  the  information  and  evidence 

hich  she  wished  to  have  considered  in  her  case.  We  further 

Dinted  out  that  statements  submitted  by  Mrs,  Mancilla  or  by 

thers  in  her  behalf  who  have  knowledge  of  her  case  should  be 

otarized.   Although^  at  your  request  the  time  period  for  sub- 

itting  this  evidence  was  extended,  no  evidence  has  been  submitted 

y  Mrs,  Mancilla,   In  fact^  the  basis  for  her  appeal  has  not 

een  furnished  this  office. 

s  soon  as  the  correspondence  phase  has  been  completed,  the  appeal 

ile  will  be  presented  for  review  by  Mrs,  Mancilla  and  you,  and  at 

hat  time  the  appellant  will  be  provided  opportunity  to  furnish 

ny  further  evidence  which  she  wishes  to  have  considered,  and  to 

tate  her  wishes  with  regard  to  a  hearing » 

ifch  respect  to  the  second  paragraph  of  your  letter  of  November  5^ 

ou  are  advised  that  no  arrangements  have  been  undertaken  with 

egard  to  a  hearing.   The  Commission  does  not  have  subpoena 

ower,  but  if  a  hearing  is  requested  by  the  appellant,  the  agency 

ill  be  invited  to  participate.  However,  it  will  be  the  respon- 

ibility  of  the  parties  to  the  appeal  to  make  arrangements  for 

he  appearance  6f  any  witnesses  whose  presence  they  desire. 

n  view  of  the  lapse  of  time  since  the  appeal  was  filed,  the 

nformation  and  evidence  wh±h  Mrs.  Mancilla  wishes  us  to  consider 
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in  her  appeal  should  be  furnished  to  this  office  not  later  than 

November  12,  I963 . 

FOR  THE  DIRECTOR  Sincerely  yours, 

John  F,  Jackson 

EXHIBIT  I 

Law  Offices  of 
MOLLY  H,  MINUDRI 
210  Post  Street,  Suite  111^ 
San  Francisco  8,  California 
EXbrooke  2-0424 

November  l4,  I963 

United  States  Civil  Service  Commission 

San  Francisco  Region 

630  Sansome  Street 

San  Francisco  11,  California 

Attention:  Mr,  John  F,  Jackson,  Appeals  Examiner 

Re:   Grace  C,  Mancilla 

Your  Ref J   SFjWGT:mlr 
October  7,    1963 

Gentlemen: 

This  is  in  reference  to  our  telephone  conversation  of 
Tuesday,  November  12,  1963,  concerning  the  above  captioned. 

We  were  unaware  tliat  you  no  longer  had  an  investigator 
who  looked  into  the  matters  referred  to  in  our  letter  of 
October  22,  1963>  and  we  were  also  unaware  of  your  lack  of 
power  of  subpoena . 

In  order  to  present  our  case  for  Mrs.  Mancilla  it  is 
necessary  that  we  have  the  records  of  the  work  load  assignment 
of  the  desk.  Can  we  subpoena  this? 

We  believe  that  the  personnel  record  of  Mrs.  Mancilla 
will  be  available  at  the  time  of  the  hearing.  Is  this  true? 
Will  it  contain  all  matters  pertaining  to  her  civil  service 


employment?  We  wish  the  record  of  her  efficiency  reports  and 
requests  for  transfers. 

We  believe  that  the  case  will  turn  on  the  question  of  the 
truth  of  the  reports  of  Mrs,  Ruth  Jones,  and  this  can  only  be 
brought  out  by  a  hearing  and  cross-examination  as  to  the  events 
on  the  day  of  the  incident  leading  to  Mrs.  Mancilla's  dismissal. 

We  will  provide  you  with  a  list  of  person  we  desire  to 
have  available,  and  will  object  to  any  affidavits  being  consid- 
ered by  the  Commission  signed  by  persons  we  have  not  been  given 
the  opportunity  to  cross-examine . 

Will  you  advise  us  when  the  file  you  mentioned  over  the 
telephone  is  available,  so  that  Miss  Mancilla  and  I  can  make 
an  appointment  for  the  purpose  of  inspection.  I  believe  that 
we  can  then  be  in  a  position  to  prepare  our  defense  and 
refutation  0 

We  were  unable  to  see  the  entire  file  in  the  personnel 
office  of  her  agency.   We  were  not  allowed  to  see  affidavits 
submitted  against  her.  That  is  the  reason  we  abandoned  the 
grievance  and  appealed  to  the  Civil  Service  Commission,  where 
we  trust  we  will  be  treated  honorably  and  given  the  proper 
consideration. 

Awaiting  to  hear  from  you. 

Yours  very  truly, 
MOLLY  H,  MINUDRI 


-  9a 


EXHIBIT  J 

DEFENSE  ALAMEDA  FACILITY 
HEADQUARTERS,  OAKLAND  REGION 
DEFENSE  SUBSISTENCE  SUPPLY  CENTER 
2155  Webster  Street 
Alameda,  California 

19  Novembe 
SUBJECT?   Removal  -  Miss  Grace  G.  Mancilla 

i 

Director 

San  Francisco  Region 

U.S.  Civil  Service  Commission 

ATTN;  Appeals  Examiner 

630  Sansome  Street 

San  Francisco  11,  California 

lo  The  following  additional  information  is  submitted  concerning 

the  evidence  upon  which  the  Chief,  Civilian  Personnel  Office, 

Defense  Alameda  Facility  relied  to  support  the  removal  charges 

against  Miss  Grace  G.  Mancilla, 

2.  Inclosure  #1  is  a  true  copy  of  the  notes  of  a  conference 
meeting  on  27  August  I963.  The  purpose  of  the  meeting  was  for 
the  conveniece  of  Miss  Mancilla  and  to  review  personally,  with 
Mrs.  Ruth  Jones  her  supervisor,  the  details  of  the  charges  in 
the  proposed  removal  action.  The  meeting  held  in  the  presence 
of  the  Chief,  Civilian  Personnel  Office  concluded  with  the 
opinion  that  Miss  Mancilla  was  fully  informed  of  all  the  acts 
of  insubordination  committed  by  her  and  her  errors  in  the  work 
performed . 

3.  Inclosure  #2  is  a  sworn  affidavit  of  a  disposition  dated 

15  July  1963,  subject,  Grace  Mancilla  -  Personal  Conduct  on  the 
Job,  received  from  Mrs.  Ruth  Jones,  the  supervisor  of  Miss  Grace C 
Mancilla, 

Charge  I,  Specification  a,  b,  and  c  were  initiated  and  are 
supported  by  the  facts  related  in  Inclosure  #2,  Also  inclosed 
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are  the  true  photostat  copies  submitted  by  the  six  (6) 
employees  who  signed  statements  confirming  their  observations 
of  the  insubordinate  acts  committed  by  Miss  Mancilla  to 
her  supervisor^  Mrs.  Jones,  who  initiated  the  removal  action. 
4o  Inclosure  #3  is  a  sworn  affidavit  of  a  disposition  dated 
17  July  1963,  subject.  List  of  More  Outstanding  Office  Dis- 
turbances Caused  by  Grace  Mancilla  Since  25  February  I963, 
submitted  by  Mrs.  Ruth  Jones,  the  supervisor. 

Charge  2,  Specifications  a,  b,  c,  d,  and  e  are  supported 
by  Inclosure  #3o 

EXHIBIT  K 

Mrs.  Molly  H»  Minudri 

210  Post  Street,  Suite  1114 

San  Francisco,  California  94l08 

Dear  Mrs.  Minudri s 

This  acknowledges  your  letter  of  November  l4,  1963^  concerning 
the  appeal  of  Miss  Grace  C.  Mancilla . 

*      4f      * 

If,  at  the  time  of  review  you  wish  to  make  request  for  a 
presentation  by  the  agency  of  specifically  identified  documents 
in  possession  of  the  agency,  and  which  are  pertinent  to  the  charges 
upon  which  Miss  Mancilla  was  removed,  our  representative  will 
transmit  that  request  to  the  agency.  He  will  also  transmit  any 
request  made  for  the  presentation  of  particular  witnesses  under 
the  authority  of  the  agency  in  connection  with  a  hearing 
before  the  Commission.   Again  we  point  out  that  the  Commission 
does  not  have  subpoena  power  and  cannot  compel  the  attendance 
of  any  witnesses  at  the  hearing  which  it  holds  upon  the  appeal . 


FOR  THE  nCRECTOR  Sincerely  yours, 

John  Fc  Jackson 
Appeals  Examiner 
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EXHIBIT  L 


San  Francisco,  Californi 
December  2,  1963 


Director 

12th  U.S»  Civil  Service  Region 

I  have  been  advised  of  the  evidence  obtained  in  the  investi 
gation  of  my  appeal  under  Section  l4  of  the  Veterans*  Preference 
Act  of  194^,  as  presented  to  me  by  a  Civil  Service  Commission 
representative.  I  have  no  evidence  to  present  in  addition  to 
that  already  provided . 

I  have  been  fully  informed  of  my  right  to  a  hearing  on 
my  appeal  and  understand  that  the  hearing,  if  requested,  will 
be  held  at  San  Francisco,  California. 

My  decision  concerning  the  hearing  is  made  of  my  own 
free  will  and  is  as  follows  (see  note  below): 

I  desire  a  formal  hearing. 

GRACE  G.  MANCILLA 
(Signature) 

Witness: 


Robert  Stricklin 

Investigator 

U.S.  Civil  Service  Commission 
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December  5,  1963 

EXHIBIT  M 

MrSo  Molly  H,  Minudrl 

210  Post  Street,  Suite  lll4 

San  Francisco^  California  94l08 

Dear  Mrs.  Minudri? 

This  refers  to  the  appeal  of  Miss  Grace  C^  Mancilla,  whose 
hearing  has  been  scheduled  for  the  date,  time  and  place  indicated 
below . 

The  request  you  made  to  Mr.  Stricklin,  the  Commission's 
Investigator^  that  the  agency  present  certain  specified  information 
and  documents  has  been  transmitted  tothe  Defense  Alameda  Facility. 
We  have  asked  the  Personnel  Officer  to  furnish  to  you  prior  to 
the  date  of  the  hearing  copies  of  the  pertinent  position  descriptionsj 
copies  of  requests  for  transfer  submitted  by  Miss  Mancilla,  or  in 
lieu  thereof,  a  listing  of  the  requests,  and  (fetes  thereof,  for 
transfer  by  Miss  Mancilla^  and  copies  of  performance  ratings  for 
the  past  three  years. 

You  are  reminded  that  the  Commission  cannot  require  the 

attendance  of  any  witnesses  at  its  hearing,  and  it  cannot  reimburse 

witnesses  or  other  parties  to  the  appeal  for  expenses  incurred  in 

connection  with  the  hearing.  It  is  suggested,  therefore,  that  since 

the  responsibility  for  presenting  witnesses  at  the  hearing  rests 

upon  the  parties  to  the  appeal,  any  request  that  you  may  have  for 

the  agency  to  present  particular  witnesses  should  be  sui)mitted  to 

the  Personnel  OfOcer  at  the  Defense  Alameda  Facility. 

FOR  THE  DIRECTOR  Sincerely  yours, 

John  F.  Jackson 
Appeals  Examiner 
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EXHIBIT  0 

UNITED  STATES  CIVIL  SERVICE  COMMISSION 
SAN  FRANCISCO  REGION 
OFFICE  OF  THE  DIRECTOR,  SAN  FRANCISCO,  CALIFORNIA 

APPEAL  OF  GRACE  G.  MANCILLA  UNDER  THE  PROVISIONS  OF 
SUBPART  B,  PART  22  OF  THE  COVIMISSION' S  REGULATIONS 

January  3>  1964 

Position:  Stock  Control  Clerk 

Agency:  Defense  Subsistence  Suppl 

Agency,  Alameda,  Californa 

Action  Appealed:  Removal 

Findings:  Agency  Sustained 

Appellant  *  s  Date  | 

of  Birth:  October  2?,  1914        ■ 

FINDINGS  AND  RECOMMENDATION  OF  THE  U»S,  CIVIL  SERVICE  COMMISSION 

4f      «      4f 

APPEAL  UNDER  THE  PROVISIONS  OF  SUBPART  B, 
PART  22  OF  THE  COMMISSION'S  REGULATIONS 

*    *    * 

PART  IV «   DEVELOPMENT  OF  THE  EVIDENCE 
Investigation  upon  this  appeal  was  conducted  through  correspondeic 
with  the  appellant  and  agency,  as  initiated  on  October  7,    1963.  ^ 
reviewing  the  assembled  file  on  December  2,  1963,  Miss  Mancilla 
requested  a  hearing  before  a  representative  of  the  Commission. 
Such  a  hearing  as  held  at  San  Francisco,  California  on  December  .t 
1963.  Participating  in  the  hearing  were  the  appellant,  her 
representative,  and  the  representatives  of  the  agency.  A  summar.2; 
of  the  proceeding  was  prepared  and  the  participants  in  the  heariig 
indicated  concurrence  with  the  hearing  summary  through  their 
signatures.  A  copy  of  the  summary  of  hearing  is  attached  to  thU 
analysis  and  decision. 
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PART  V.   THE  CHARGES  AND  ANAYLSIS  OF  THE  EVIDENCE  > 
Appellant's  removal  was  based  upon  two  charges.  Insubordination 
and  Inefficiency.  *  *  * 

Appellant  denied  the  accusations  In  Specifications  a.  and  b,, 
and  also  denied  the  accusation  In  Specification  c.  alleging 
that  there  had  been  previous  Instances  when  she  had  been 
Insubordinate  to  her  supervisor.  Appellant  contended  that  there 
was  no  Justifiable  basis  for  any  complaint  by  her  fellow  workers 
that  she  had  been  disruptive  or  that  she  had  adversely  affected 
the  work  production  and  morale  of  her  associates.  It  was 
appellant's  contention  that  she  was  amenable  to  supervision 
and  that  she  did  not  act   in  a  rude  and  loud  manner  when 
addressing  her  supervisor  in  connection  with  the  incidents  of 
12  July  1963.   Appellant  also  denied  slamming  papers  on  her 
supervisor's  desk  and  of  striking  her  supervisor.  The  repre- 
sentations by  Miss  Mancilla  were  that  the  conduct  charged 
against  her  should  more  properly  have  been  charged  against 
the  supervisor . 

In  support  of  the  charges,  the  appeal  file  contains  statements 
by  six  of  appellant's  fellow  employees  and  also  the  testimony 
of  the  supervisor,  Mrs.  Riith  Jones.  Our  review  shows  that 
each  of  the  contentions  presented  in  the  specifications  is 
supported  by  statements  of  several  witnesses.   Based  upon 
a  preponderance  of  evidence,  we  find  that  specifications  a., 
b.,  and  c,  under  Charge  1  are  sustained.  In  finding  that  ttie 
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agency  has  proved  specific  instances  wherein  appellant  refused 
to  obey  orders,  berated  her  supervisor  when  the  latter  attempted 
to  counsel  her,  struck  her  supervisor  and  slammed  work  upon  the 
desk  of  her  supervisor,  and  acted  in  a  manner  resulting  in  com- 
plaints from  fellow  employees,  it  follows  that  the  charge  of 
Insubordination  must  be  sustained. 

Under  Charge  2,  Inefficiency,  there  were  set  forth  in  the 
advance  notice  of  proposed  removal  seven  specifications  of 
duty  deficiencies.   The  items  are  numbered  specifications  a 
through  g,  and  the  period  of  time  included  is  from  21  February  |j| 
1963  through  10  June  1963 .  While  in  some  instances  the 
specifications  were  set  forth  in  considerable  length  and 
involved  multiple  alleged  deflciences  in  Miss  Mancllla's 
work  or  attitude,  the  principal  deficiencies  are  summarized 
as  follows:   Specification  a  related  to  errors  in  assembling 
Voucher  Receiving  Reports  submitted  to  the  Requirements  and 
Control  Branch,  which  were  returned  for  correction  of  errors 
(four  examples  supplied )j  Specification  b  concerned  errors  in 
postings  made  by  appellant  to  a  register  that  she  maintained, 
misflling  of  folders,  and  posting  receiving  report  voucher 
numbers  to  the  wrong  purchase  order  entries;  Specification  c 
concerned  inability  of  appellant  to  locate  the  proper  number 
of  priced  copies  of  certain  receiving  reports  (four  examples    1 
supplied)  and  refusal  to  comply  with  the  supervisor's  instructioi 
to  properly  assemble  receiving  reports;  Specification  d  concernei] 
errors  in  filing  and  posting  particularly  with  reference  to  pur- 
chase orders;   Specification  e  related  to  an  incident  wherein 
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appellant  was  alleged  to  have  refused  to  follow  the  Instructions 
of  her  supervisor  in  accomplishing  her  filing  work  at  the  filing 
desk  located  in  front  of  appellant's  control  desk,  and  of  also 
declining  to  accept  the  supervisor's  instructions  as  to  where 
the  registers  would  be  maintained;  Specification  f  concerned 
appellant's  alleged  errors  in  failing  to  recognize  and  forward 
priced  copies  of  the  Receiving  Reports  for  Capital  Funds,  resulting 
in  the  request  from  other  Regional  Headquarters  that  the  copies 
be  furnished  (ten  examples  supplied )j  and  Specification  g  alleged 
that  appellant  failed  to  make  required  entries  in  her  register 
for  two  warehouse  tallies  which  were  received,  and  of  filing 
I  the  warehouse  tallies  in  the  respective  purchase  order  folders 
under  the  scheduled  delivery  date,  with  the  result  that  they 
.were  not  located  except  by  chance  more  than  two  weeks  later 
|(the  two  warehouse  tallies  being  furnished  as  exhibits). 
Repeated  throughout  the  presentation  of  the  specifications 
above  are  contentions  that  appellant  refused  to  accept  constructive 
ccriticism,  refused  to  acknowledge  errors  even  when  in  her  own 
l^handwriting,  insisted  that  she  would  work  on  her  own  terms  and 
vwould  not  listen  to  the  advice  and  counsel  by  her  supervisor, 
iand  that  she  was  uncooperative  as  evidenced  by  her  attitude  and 
her  work  performance . 

Many  of  the  specifications  are  supported  by  exhibits  of  the 
actual  work,  as  we  have  noted  above.   Others  are  supported 
by  written  records  prepared  by  the  supervisor,  Mrs.  Ruth  Jones, 
at  the  time  of  the  incident.  All  accusations  are  backed  by 
sworn  testimony  of  Mrs.  Ruth  Jones. 
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It  has  been  brought  out  by  appellant's  representative  that  some 
of  the  procedures  involved  are  not  delineated  in  appellant's 

Job  description.  However,  appellant  cannot  be  excused  of  errors 
on  the  basis  that  her  Job  description  does  not  cover  in  minute 
detail  all  aspects  of  appellant's  duties,  and  the  specific  pro- 
cedures applicable  to  carrying  out  those  duties.  At  various  time, 
appellant  has  contended  that  she  was  not  given  proper  instructions  : 
on  how  to  carry  out  her  Job  assignment,  and  at  other  times  it 
has  been  contended  by  appellant,  and  in  her  behalf,  that  Miss 
Mancilla  was  given  no  opportunity  or  org  a.nize  her  own  work  but 
was  required  to  perform  in  compliance  with  someone  else's  ideas 
on  how  the  Job  should  be  run.   Miss  Mancilla  submitted  for  the 
record  a  large  number  of  what  she  described  as  "unpleasant  notes" 
received  from  her  supervisor.  This  was  for  the  purpose  of  showin 
that  appellant's  supervisor,  Mrs.  Jones,  felt  personal  animosity 
toward  Miss  Mancilla.  After  receiving  these  notes,  we  cannot  agre 
with  the  conclusion  drawn  by  Miss  Mancilla;  however,  the  notes 
do  reflect  that  Mrs.  Jones  found  many  errors  and  shortcomings 
in  appellant's  work,  including  the  same,  or  similar,  errors  which 
are  involved  in  the  present  specifications.  It  was  appellant's 
contention  that  her  working  relations  with  her  supervisor  were  so 
unpleasant  that  she  sought  every  means  of  getting  a  transfer  from 
the  section,  and  in  this  connection  she  furnished  a  number  of 
documents  reflecting  such  attempts.  Our  review  shows  that  in 
each  and  every  case  where  transfer  was  sought  it  was  for  the 
purpose  apparently  of  securing  a  promotion.  It  is  also  noted 
that  in  the  letter  to  the  Personnel  Officer  appellant  speclficall: 
indicated  that  she  was  not  interested  in  a  transfer. 
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With  respect  to  the  substantive  matters  Involved  In  Specifications 

a  through  g  under  Charge  2,   appellant  has  denied  all  accusations, 

with  the  exception  of  one  or  two  Items,  which  she  Indicated  she 

could  not  remembero  Appellant  contended  that  errors  attributed 

to  her  were  made  by  others,  or  that  any  error  for  which  she  was 

'responsible  was  due  to  Inadequate  and  poor  Instructions  from  her 

'  supervisor. 

After  careful  review  of  the  entire  record,  we  can  find  no  reasonable 

basis  for  believing  that  the  deficiencies  with  which  appellant  has 

been  charged  were  not  In  fact  her  own.  Neither  do  we  find  that 

the  extenuating  circumstances  claimed  by  Miss  Mancllla  were  such 

ias  to  justify  her  unsatisfactory  performance  of  duty.  On  the 

ji  contrary,  the  record  Indicates  that  appellant  resisted  efforts 

'"by  her  supervisor  to  assist  her  In  performing  the  duties  of  her 

Job  in  a  proper  and  satisfactory  manner.  Specifications  a  through 

g  under  charge  No.  2  are  sustained,  and  upon  those  Instances 

of  unsatisfactory  accomplishment  of  the  duties  encompassed  In 

Iher  position  of  Stock  Control  Clerk, we  find  that  the  charge 

of  Inefficiency  Is  sustained. 

PART  VI,   FINDINGS  AND  RECOMMENDATIONS 

In  review,  we  find  that  all  procedural  requirements  were  met 

by  the  agency  In  effecting  the  removal  of  Miss  Mancllla. 

On  substantive  grounds,  we  find  that  the  action  was  taken  for 

such  cause  as  will  promote  the  efficiency  of  the  service .  For 

these  reasons,  we  find  that  the  removal  of  Miss  Mancllla  should 

be  sustained. 

*    ^    * 

Since  there  Is  no  right  to  a  further  hearing,  all  representations 
should  be  submitted  in  duplicate  with  the  appeal  to  the  Board 


of  Appeals  and  Review 


Asa  T.  Briley 
Director 
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SIMMARY  REPORT  OP  HEARING 
PART  22B  APPEAL  OF 
GRACE  G.  MANCILLA 

Date  of  Hearing:         December  l6,  I963 

Place  of  Hearing:        San  Francisco,  California 

Persons  Present  at  Hearing: 

(a)  For  the  Commission: 

Mr.  Warren  G.  Tann,  Hearing  Officer 

(b)  For  the  Appellant: 

Miss  Grace  G.  Mancilla,  Appellant 

Mrs.  Molly  Minudri,  Appellant's  Representative 

Mrs.  Blanche  Arnold,  Witness 

(c)  For  the  Agency: 

Mr,  R.  J.  Lindsay,  Agency  Representative  ' 

Commander  Kenneth  M.  Ross,  Agency  Representative 
Mr.  Lee  R,  Thibodeau,  Witness 
Mrs.  Ruth  Jones,  Witness 

Mr.  Tann  made  a  preliminary  statement  concerning  the  procedures 
to  be  followedj  advised  that  a  summarization  of  the  hearing 
would  be  prepared;  administered  the  oath;  and  invited  appellants 
representative  to  proceed. 

In  her  opening  remarks  Mrs,  Minudri  stated  that  the  action  stemm<3 
from  charges  by  the  immediate  supervisor  culminating  from  an 
indident  of  12  July  I963 .  V 
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Objection  is  made  to  inclusion  in  the  record  of  the  unsworn 
:  statements  in  the  file  on  the  basis  it  is  not  known  whether  or 
tnot  they  were  written  for  the  witnesses  by  someone  else,  or  what 
ressures  may  have  been  brought  to  bear;  it  is  also  objected  that 
la  piece  of  paper  cannot  be  cross-examined, 

:ObJection  is  also  made  to  any  reference  to  Mrs.  Mancilla's  being 
;sent  to  IBM  school  since  it  is  believed  that  the  conclusions 

reached  that  she  failed  to  accomplish  in  connection  therewith 
.are  incompetent.  Irrelevant  and  immaterial.  Mrs.  Mancilla  was 

employed  as  Stock  Control  Clerk,  GS-3  with  the  promise  that 
ishe  would  have  opportunity  to  go  into  the  position  of  General 
':Clerk  (Steno)  which  was  the  position  she  was  examined  for;  that 
^without  any  past  experience  or  ability  along  those  lines  she  was 

placed  in  the  position  of  Stock  Control  Clerk,  a  very  demanding 
land  technical  Job,  and  one  with  a  very  heavy  work  load , 

[In  continuation,  Mrs.  Minudri  stated  that  we  have  requested 
[information  from  the  agency  concerning  the  overall  work  of 
/Mrs.  Mancilla 's  particular  division  and  how  the  work  was  assigned 
^o   her,  a  Job  in  which  others  did  work,  such  as  filing,  and  for 
^whose  errors  Mrs.  Mancilla  was  held  accountable,  but  that  this 
information  has  not  been  supplied  by  the  agency.  Mrs.  Mancilla 
had  no  opportunity  to  organize  her  work  but  had  to  perform  in 
compliance  with  someone  else's  ideas  of  how  the  Job  should  be 
?un.  Appellant  tried  to  get  transfers  out  of  this  section. 

Per  Mrs,  Minudri,  appellant  denies  that  she  committed  the  Q?rors 
Attributed  to  her  or  that  she  struck  her  supervisor  as  charged; 
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At  no  time  did  she  attempt  or  want  to  be  Insubordinate .  In 
her  behalf  it  will  be  shown  thru  testimony  of  a  former  fellow 
worker  that  she  had  a  good  disposition  and  is  easy  to  work  with. 

Mrs,  Minudrl  stated  that  there  was  constant  turmoil  in  this 
particular  Center  and  in  relation  to  this  particular  work 
the  difficulty  that  developed  between  the  two  women  is  not 
entirely  Mrs,  Mancilla's  fault.  While  courtesy  to  a  supervisor 
is  required,  an  employee  should  not  be  expected  to  submit  to 
unreasonable  and  arbitrary  demands.  The  supervisor  in  this 
case  perhaps  also  was  harrassed  and  had  more  work  than  she 
could  do.  These  things  give  rise  to  conditions  not  conducive 
to  good  relations  between  parties  who  work  together, 

Mrs.  Minudri  objected  to  inclusion  of  anything  in  the  record 
predating  the  time  that  Mrs,  Jones  took  over  as  supervisor 
(established  to  be  February  21,  1963).   Included  in  this 
incompetent,  irrelevant  and  immaterial  information  is  a 
reprimand  among  other  things , 

Re  specification  a  undo:^  charge  1,  Mrs»  Minudri  questioned 
Mrs,  Jones  on  alleged   "properly  given  instructions"  and 
Mrs.  Jones  explained  that  the  instructions  were  hers  (Mrs.  Jones) 
given  to  Mrs.  Mancilla  in  writing  on  the  outside  of  the  folders 
requesting  her  to  make  the  erasures  in  the  registers  relating 
to  duplicate  entries.  As  to  who  made  the  duplicate  files, 
Mrs.  Mancilla  did.   It  is  not  proper  procedure  to  make 
duplicate  files;  the   incidental  papers  for  which  these 
duplicates  were  made  should  be  incorporated  in  the  basic  file.   j 
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There  were  approximately  30  of  these  clupllcate  files  spread 
over  a  period  of  several  weeks,  pertaining  to  vouchers  in  June 
and  Julyo  Mrs.  Jones  related  that  the  initial  documents  upon 
which  a  file  is  prepared  is  the  purchase  orders  the  file  is  set 
up  according  to  the  last  two  digits  is  the  purchase  order  placed 
in  the  upper  right  hand  corner  for  control  purposes.  Once  com- 
pleted the  filing  is  based  upon  the  voucher  number;  subsequent 
papers  that  come  in  are  given  the  debit  voucher  number  and  appended 
to  the  file. 

To  question  by  Mrs.  Minudri,  Mrs.  Jones  stated  tl:B  t  the  control 
desk  (Mrs.  Mancilla's)  initiates  the  papers  on  casesj  that  once 
a  case  is  logged  in  the  folder  is  placed  in  the  suspense  file 
in  a  special  cabinet;  that  only  on  very  rare  occasions  are  these 
folders  ever  removed  from  this  file;  that  "miscellaneous"  papers 
are  received  covering  the  finished  cases,  which  when  closed  are 
sent  out  to  various  places,  Mrs.  Jones  stated  that  the  miscel- 
llaneous  papers  have  the  purchase  order  number  on  them;  that  she 
^Mrs.  Jones)  circles  the  purchase  order  number  and  puts  the 
jpapers  in  the  "in"  basket  on  the  control  desk  (Mrs.  Mancilla's) 
where  appellant  is  supposed  to  consult  the  proper  register  to 
Link  the  papers  with  the  file;  that  there  are  4  registers  in  all; 
;that  if  she  found  that  the  file  was  completed  she  identified 
it  with  the  proper  voucher  number  in  order  to  ultimately  attach 
:hese  miscellaneous  papers  to  the  file;  that  she  should  not 
lave  prepared  duplicate  files  in  such  instances  as  this  clogs 
;he  books.  When  it  is  determined  that  this  is  a  duplicate  it 
las  to  be  removed  and   the  jnf orraation  incorporated  in  the  proper 
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folder.  Asked  if  it  is  customary  to  make  pencilled  entries,  Mrs 
Jones  said--yes--but  only  in  such  cases  where  the  initial  purcha( 
request  is  a  telegram  or  some  other  communication^  and  not  the  acj 
purchase  order  itself;  that  when  there  is  a  purchase  order,  it  i 
wrong  to  make  a  pencilled  entry. 

To  further  questions  by  Mrs.  Minudrf,  Mrs.  Jones  stated  that  othe/ 
clerks  (processing  clerks)  in  addition  to  Mrs.  Mancilla  did  look 
through  this  material  in  the  control  desk  incoming  basket,  and  i 
this  for  the  purpose  of  looking  for  telegrams  and  other  informatii 
pertinent  to  processing;  that  it  is  immaterial  to  Mrs.  Mancilla i 
job  on  the  control  desk  whether  the  voucher  folders  were  or  were 
not  in  the  files  in  Mrs.  Mancilla 's  office;  that  if  the  files 
v;ere  not  on  hand  but  were  in  the  shipping  department  or  somewher 
else,  the  "incidental"  or  ''miscellaneous''  papers  should  be  place? 
in  a  file  basket  awaiting  return  of  the  pertinent  folders;  that 
she  had  discussed  this  procedure  with  Mrs.  Mancilla  several  time; 

Asked  wl^ther  there  is  a  specific  written  statement  of  procedure? 
in  this  matter,  Mrs.  Jones  stated  tlcat   Mrs,  Mancilla  was  given 
oral  instructions  many  times  on  this  procedure,  but  that  she 
(Mrs.  Jones)  knows  of  no  written  description  of  the  procedure. 
Asked  how  she  knows  that  Mrs,  Mancilla  knew  the  procedure  for 
holding  miscellaneous  papers  and  later  attaching  these  papers 
as  the  vouchers  appeared,  Mrs.  Jones  said  Mrs.  Mancilla  had  beer 
doing  this  job  for  a  long  time  and  that  had  been  instructed 
on  the  procedures  by  both  her  and  Mrs.  Mancilla 's  previous 
supervisor.  To  further  question  Mrs,  Jones  stated  that  the 
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entries  made  in  the  registers  were  normally  made  by  Mrs.  Mancilla, 
but  were  occasionally  made  by  her  (Mrs,  Jones),  and  also  by 
Mrs,  Morris,  when  Mrs.  Mancilla  was  taken  off  the  control  desk. 

Asked  if  she  had  not  counseled  Mrs.  Mancilla  about  the  backlog  of 
filing,  Mrs.  Jones  said-^yes  she  had. 

To  question  by  Mrs,  Minudri,  Mrs.  Jones  explained  that  there 
are  two  tjrpes  of  files--one  a  formal  file  established  when  the 
purchase  order  has  been  received  and  a  ''suspense"  file  when  the 
actual  Purchase  Order  has  not  been  received; that  in  the  latter 
case  the  entries  are  made  in  pencil  and  later  written  over  in 
ink  when  the  Purchase  Order  is  received, 

Mrs c  Minudri  then  questioned  Mrs,  Jones  as  to  the  meaning  of 
certain  functions  set  forth  in  Mrs.  Mancilla 's  job  description. 

Under  further  questioning  by  Mrs,  Minudri,  Mrs.  Jones  explained 
that  after  a  receiving  report  has  been  typed,  an  original  and 
a  signed  copy  are  transmitted  to  the  Finance  &  Accounting  section; 
the  third  copy  is  the  Receiving  Branch's  permanent  record;  the 
Receiving  Branch's  voucher  copy  goes  to  the  Shipping  Branch  together 
with  lot  cards;  it  is  kept  there  until  the  shipping  people  are 
through  with  it  then  is  sent  over  to  Requirements  &  Control  for 
funding;  it  then  flows  from  there  back  to  the  file  desk  in  front 
of  the  Control  desk;  here  it  is  checked  off  agaiist  the  voucher 
numbers  in  the  registers  and  is  filed. 

Asked  why  the  miscellaneous  papers  are  placed  on  Miss  Mancilla 's 

her 
desk  when  Miss  Mancilla  had  completed/part  of  the  operation, 
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Mrs.  Jones  stated  that  it  is  Miss  Mancilla's  job  to  check  the 
registers  to  determine  the  status  of  the  particular  purchase 
order  and  to  dispose  of  the  papers.  Mrs.  Minudri  presented 
copy  of  Job  outline  pertaining  to  Miss  Mancilla's  position, 
noting  that  this  procedure  is  not  described  in  the  position 
description.   (It  was  stipulated  that  this  job  description 
was  issued  to  Miss  Mancilla  on  May  l4,  1963)0  Mrs.  Minudri 
stated  it  appeared  that  the  method  used  by  Miss  Mancilla 
in  handling  miscellaneous  papers  was  a  reasonable  and  logical 
one,  in  lieu  of  having  to  check  frequently  and  regularly  to 
determine  if  the  folders  had  come  back.  Mrs.  Minudri  stated 
there  is  nothing  to  show  that  there  were  ever  "properly  given 
instructions"  regarding  the  matters  contained  in  specification  a 
of  charge  1 , 

To  questions  by  her  representative,  Mrs.  Mancilla  stated  that 
re  July  12  she  received  a  note  from  Mrs,  Jones  to  take  out 
pencilled  entries  on  the  vouchers;  that  all  the  entries  were 
not  in  her  handwriting;  that  a  few  of  them  were  that  she 
approached  Mrs.  Jones  and  advised  her  that  all  the  errors 
were  not  hers  and  asked  if  there  were  some  other  way  to  make 
the  adjustments  desired;  that  the  pencilled  entries  she  made 
re  the  miscellaneous  papers  were  in  accordance  with  practice 
as  she  understood  it;  that  she  had  not  been  advised  otherwise 
concerning  procedure  for  handling  papers  which  "straggle"  in 
after  the  voucher  had  been  made  up;  that  with  respect  to  each 
and  every  pencilled  entry  at  issue  re  incident  July  12,  she 
had  not  checked  to  see  if  the  vouchers  had  been  completed; 
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that  when  she  questioned  Mrs,  Jones,  MrSo  Jones  snatched  the 

papers  out  of  her  hand  and  took  them  to  Mr.  Thibodeau.  Appellant 

responded  to  question  by  her  representative  that  she  did  not 

insubordinate  in  the  manner  described  in  the  chargej  that  Mrs. 

Jones  was  frequently  very  critical  and  wrote  unpleasant  "notes" 

in  pointing  out  alleged  errorsj  that  she  had  tried  to  talk 

to  Mrs.  Jones  about  more  efficient  ways  to  do  the  work,  but 

the  latter  would  not  listen, and  insisted  she  would  not  descend  to 

appellant's  level  in  this  regard. 
I 

Mrs.  Minudri  submitted  in  evidence  a  number  of  "notes"  by 

Mrs.  Jones  to  Miss  Mancilla,   (accepted  as  hearing  exhibit  #2), 

To  Question  by  Mrs.  Minudri,  Miss  Mancilla  stated  that  other 
clerks  on  control  desks  also  used  the  same  type  of  suspense 
file  that  she  madej  and  also  made  penciled  and  ink  entries 
on  the  registers  as  she  was  accused  of  doing.  Mrs.  Jones  denied 
this  was  done.  Appellant  stated  it  is  very  easy  to  make  duplicate 
entries  when  one  is  in  a  hurry  and  has  a  lot  of  work  to  perform. 
I  Appelant  stated  she  checked  the  folder  referred  to  in  specification 
a  of  charge  1  and  ^termined  that  most  of  the  pencilled  entries  were 
made  by  others. 

Asked  by  Cdr.  Ross  how  long  she  had  been  assigned  to  the  Receiving 
Section,  appellant  answered  approximately  3  years.  To  further 
questions,  appellant  stated  that  she  received  very  little  instructions 
on  how  to  do  the  Jobj  that  she  had  to  work  out  the  Job  on  her 
ownj  that  she  had  to  find  answers  from  other  employees  in  the 
section!  that  she  never  took  the  matter  to  Mr.  Thibodeau  but 
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lelj' 


that  she  had  on  many  occasions  gone  to  Mr,  Lindsay,  the  personnel] 

t 

officer,  to  complain  of  inadequacy  of  instruction;  that  she  recall 
talking  to  Cdr.  Ross  only  on  one  occasion  in  this  regard;  that  1 
maybe  she  talked  to  him  one  other  time  also  when  Mrs.  Williams 
was  her  supervisor;  that  she  complained  to  Cdr.  Ross  of  the 
relations  with  her  supervisor. 


I 


Mrs.  Jones  responded  to  contentions  by  appellant  and  her  represens 
re  specification  a.  Charge  1,  in  stating  that  the  errors  alluded  < 
to  were,  in  fact,  in  Miss  Mancilla's  handwriting. 

Re  specification  b.  Charge  1,  Mrs.  Jones,  when  questioned  as 
to  where  appellant  struck  her,  stated  it  was  on  the  back  of  her 
hand;  that  it  resulted  in  a  discoloration  and  stung  for  sometime. 

Miss  Mancilla  stated  that  she  did  not  strike  Mrs.  Jones  but  may  W^ 
accidentally  touched  her  finger  when  reaching  across  the  desk  to  f 
up  some  folders;  that  Mrs.  Jones  got  angry  when  appellant  placed 
some  folders  on  her  desk  and  accused  her  of  slamming  the  folders 
on  her  desk.   Appellant  denied  that  she  slammed  the  Shipping  Ticf 
Registers  on  Mrs.  Jones'  desk  or  that  she  recalls  telling  Mrs. 
Jones  "oh,  be  still".  Miss  Mancilla  stated  she  left  Mrs.  Jones'  ' 
desk  stating  that  she  was  going  to  Civilian  Personnel  to  tell 
what  happended,  after  Mrs.  Jones  accused  her  of  hitting  her,  and 
that  she  did  go  to  the  personnel  office.  Appellant  states  she 
had  never  been  violent  toward  Mrs.  Jones. 
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:dr.  Ross  asked  Miss  Mancllla  if  there  wasn't  a  conversation 
about  her  excitable  nature  in  prior  instances  concerning  both 

virs,  VJilliams  and  Mrs.  Jones^  to  which  Miss  Mancllla  responded-- 
NfO"~she  does  not  recall  any  such  discussion.  Cdr.  Ross  questioned 
^r.  Lindsay  who  stated  that  it  was  pretty  clearly  established 
In  a  conversation  in  the  Civilian  Personnel  Office  that  this 
fpe   of  conflict  between  the  employee  and  the  supervisor  existed 
ind  the  decision  was  reached  tlmt  this  could  not  be  tolerated; 
bhat  in  his  office  (Mr,  Lindsay «s)  Cdr,  Ross  specifically  counseled 
»^rs  c  Mancllla  that  she  would  have  to  control  her  temper. 

Do  question  by  Mrs,  Minudri,  Cdr,  Ross  stated  he  had  never  personally 
seen  Miss  Mancllla  lose  her  temper^  that  she  was  never  in  the 
5nvirons  at  such  times i  that  she  had  talked  to  Miss  Mancllla  and 
:;o  MrSo  Jones  individuallyi  that  his  knowledge  of  the  type  of 
conduct  charged  to  appellant  is  based  on  information  from  Mr. 
Phibodeau  and  Mrs,  Jones, 

^rs ,  Minudri  moved  that  specification  c,  of  charge  1^  be  stricken 
3n  the  grounds  that  the  persons  alluded  to  are  not  here  to  testify, 
ind  also  the  charge  is  complete  hearsay, 

\e   specification  a  of  charge  2,  Mrs,  Minudri  referred  to  exhibit  B 

md  questioned  Mrs,  Jones  as  to  the  proper  procedure.  Re 
Exhibit  C  Mrs»  Jones  said  this  Item^  as  well  as  Exhibit  B,  was 
Improperly  assembled.  To  question  by  Mrs.  Minudri  if  this  doesn't 
?efer  to  errors  before  receipt  by  appellant  on  5/1^  of  her  Job 
3escription  which  outlines  the  procedure,  Mrs.  Jones  said--yes, 
)ut  that  Miss  Mancllla  had  been  doing  this  work  since  December  26,    196^ 
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Appellant  stated  she  doesn't  recall  these  particular  exhibits  a 
doesn't  know  that  it  is  her  own  work,  but  it  could  have  resulte 
from  the  documents  being  delivered  to  her  late  in  the  afternoon, 
when  on  such  occasions  she  was  unable  to  complete  them  that  day, 
and  sometimes  left  them  for  Mrs.  Jones  to  do,  Mrs.  Jones  stated 
that  appellant  did  approximately  50  of  this  type  of  documents 
per  day;  that  this  would  be  done  in  late  afternoon;  that  if  ther 
were  a  great  many  to  do,  she  (Mrs.  Jones)  helped  by  doing  "Outsl 
Market  Centers"  so  that  appellant  wouldn't  have  to  stay  late. 
Mrs.  Jones,  to  question,  stated  tlat  these  particular  items  were  j 
done  by  Miss  Mancllla . 

Re  specification  b.  Charge  2,  Mrs.  Minudri  stated  there  is  no 
supporting  evidence  for  this  charge,  and  moves  that  the  charge 
be  eliminated  as  geneeral  in  character. 

Re  specification  c.  Charge  2,  Mrs.  Jones  explained  that  the 
exhibits  include  DSSC  Form  300  (which  is  the  Purchase  Order), 
Form  300-2  (which  Is  the  Receiving  Report,   and  which  is  on 
the  back  of  the  Purchase  Order)  and  Form  300-1  (which  is  a 
continuation  of  the  Form  300  (the  Purchase  Order).  Asked 
If  she  had  ever  previously  advised  appellant  that  the  proper 
number  of  priced  copies  in  multiple  pricing  would  be  found     \ 
on  the  last  page,  Mrs.  Jones  said — yes — she  had  told  Miss 
Mancilla  of  this  previously.  To  further  question  by  Mrs. 
Minudri,  Mrs.  Jones  stated  that  when  she  gave  appellant  InstructJ 
she  did  not  use  a  dictatorial  tone.  Appellant  responded  that  Mrs 
Jones  did  not  talk  to  her  in  a  nice  way  on  this  occasion;  that 
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she  said  "Helen  Gamble  (identified  as  the  processing  clerk) 

does  not  make  errors,  so  get  with  It,"  Appellant  responded 

that  she  had  seen  work  improperly  put  together  by  the  processing 
clerk. 

Questioned  by  Cdr.  Ross  if  on  this  day  she  did  not  talk  to 
the  Chiefs  Requirements  and  Control,  MrSo  Mancilla  said  no, 
not  on  that  particular  day.  Cdr.  Ross  stated  he  saw  Miss 
Mancilla  talking  to  Mr,  Chew,  Chief  of  the  Requirement  and 
Control,  concerning  this  Incident;  and  that  while  he  did  not 
overhear  the  conversation  he  did  talk  with  Mr.  Chew  later  about 
what  had  transpired.  Appellant  denied  she  discussed  this  matter 
with  Mr.  Chew,  and  to  question  as  to  what  her  conversation 
with  Mr.  Chew  was  concerned  with,  stated  she  did  not  recall  what 
she  may  have  discussed  with  Mr.  Chew  on  the  day  in  question. 

Re  specification  d  of  Charge  2,  Mrs.  Jones  responded  to  Mrs. 
yiinudri  that  "Pier  4"  items  involve  direct  delivery  to  the  piers; 
that  these  items  require  special  handling.  Asked  how  may  Pier  4 
ASD's  she  handled.  Miss  Mancilla  stated  she  did  not  handle  very 
:nany.  To  appellant's  statement  that  the  purchase  orders  were 
supposed  to  go  in  the  file,  Mrs.  Jones  replied  that  they  were  not 
supposed  to  go  in  the  files,  and  that  she  had  pointed  this  out  to 
ippellant,  and  specifically  recalls  doing  so  on  one  occasion  when 
she  (Mrs,  Jones)  caught  4  or  5  of  these  in  a  row  that  had  been 
'lied  by  appellant.  Appellant  stated  she  does  not  recall  this 
Incident , 
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Re  specification  3,    Charge  2,   Mrs.  Jones  stated  that  the  inciden 
was  on  one  of  those  occasions  when  because  of  a  large  amount  of 
filing,  she  relieved  Miss  Mancilla  of  control  desk  duties  so  that 
she  could  do  the  filing,  but  that  the  problem  arose  as  described 
in  the  charge  in  this  particular  instance;  that  on  prior  occasio:3 
Miss  Mancilla  had  not  made  an  issue  of  this  procedure ,  Appellan 
denied  that  her  supervisor  instructed  her  to  do  the  filing  at  t:e 
aiing  desk  but  stated  she  Just  told  her  to  do  the  filing.  Appei:a 
denied  that  her  supervisor  told  her  that  she  would  relieve  her  a 
the  control  desk.  Appellant  stated  that  she  was  not  given  prope; 
instructions  as  to  where  she  was  to  sit.   Mrs.  Jones  stated  that 
she  did,  in  fact,  instruct  her  where  to  sit,  to  which  Mrs.  Mancil 
responded  that  she  had  no  knowledge  of  where  her  supervisor  wanted 
her  to  sit.   Mrs.  Jones  stated  that  she  told  Miss  Mancilla  seven! 
times  that  she  should  sit  at  the  filing  desk  as  she  (Miss  Mancilia 
always  had  done  in  the  past  in  such  instances  and  that  Mrs.  Mancl 
refused  to  comply. 

Miss  Mancilla  stated  she  had  previously  received  a  memorandum   , 
from  Mr.  Thibodeau  concerning  her  place  to  sit.  Agency  submitte- 
copy  of  this,  the  memorandum  in  question,  which  was  accepted  as 
Hearing  Exhibit  #3,  Mr.  Thibodeau  said  this  memorandum  was  con- 
cerned with  another  matter,  not  the  matter  at  issue  in  the  prese:t 
charge . 

Re  specification  f.  Charge  2,  Miss  Mancilla  examined  the  exhibit 
presented  in  support  of  the  charge,  and  stated  she  cannot  deter- 
mine upon  this  examination  whether  these  items  are  "Capital 
Fund"  copies.  Asked  how  she  could  determine  these  were  Miss 


Mancilla's  errors,  Mrs.  Jones  said  she  attributes  these  to 
Miss  Mancllla  because  on  those  days  appellant  was  on  the 
control  desk  and  would  have  done  this  work.  Mrs.  Jones 
stated  the  backlog  on  filing  is  done  between  the  7th  and  10th 
of  the  month;  that  then  she  (Mrs.  Jones)  sometimes  takes  over 
the  control  desk  to  relieve  Miss  Mancilla  for  filing,  that 
lon  this  particular  occasion  she  (Mrs.  Jones)  brought  to 
IMiss  Mancilla •s  attention  that  these  were  capital  fund 
copies,  which  Miss  Mancilla  denied,  but  which  later  were  deter- 
mined to  be  Capital  Fund  copies.  Miss  Mancilla  stated  she  had 
been  doing  this  stripping  for  a  long  time,  and  while  she  cannot 
remember  this  specific  instance,  can  see  no  reason  why  she 
iwould  suddenly  do  it  wrong,  a  type  of  work  which  is  routine 
and  not  complicated  . 

Re  specification  g.  Charge  2,  appellant,  to  questions,  stated 

that  according  to  her  information  Mrs.  Williams  placed  the 

warehouse  tallies  in  the  Purchase  Order  folders.  Mrs.  Jones, 

;to  question,  agreed  that  she  was  not  appellant's  supervisor 

lat  this  particular  time.  Mrs.  Jones  stated  she  was,  however, 

:the  person  who  later  found  the  items.  Mrs.  Minudri  moved  that 

this  charge  be  stricken  as  hearsay.  Cdr.  Ross  referring  to  paragraph 

5  of  charge  letter,  which  Mrs.  Minudri  had  characterized  as  irrelevant 

^stated  this  matter  is  germane  since  cuts  were  forthcoming  in  the 

receiving  branch  and  retraining  in  other  work  for  this  personnel 

was  necessary. 

-  33a  - 


Mrs.  Minudrl  submitted  correspondence  and  data  re  attempts 
by  Miss  Mancilla  to  secure  transfers  since  she  was  not  happy 
in  her  work  situation. 

Accepted  as  hearing  exhibit  #4.  Mrs.  Minudri  stated  that 
Miss  Mancilla,  upon  going  to  work  for  this  agency,  was  promised 
that  within  3  months  she  would  be  given  an  opportunity  to  be 
considered  for  a  job  of  Clerk  (Stenography);  that  this  did  not 
materalize.  Appellant  stated  she  hired  in  with  the  agency  as 
a  clerk-typist  because  there  were  no  openings  for  Clerk  (Steno- 
graphy). Appellant  stated  she  had  not  in  her  other  jobs  in 
Federal  Service  (15  years  in  all)  had  any  problems. 

Mr.  Lindsay,  to  question  by  Cdr.  Ross  as  to  i^iether  there  were  a 
general  demand  for  Clerk  (Steno),  said — no — not  in  his  organiza-^ 
tion. 

To  question  by  Cdr.  Ross,  Miss  Mancilla  stated  she  applied 
for  the  steno  type  jobs  indicated  in  hearing  exhibit  #4  but 
had  not  been  selected;  that  no  one  had  objected  to  her  applying 
for  the  jobs  though.  Appellant  stated  that  she  was  actually 
hired  as  clerk-typist  by  this  agency. 

Mr.  Ross  stated  the  Job  of  clerk-typist  that  Miss  Mancilla  had 
worked  at  required  only  10^  typing  with  the  remainder  of  the  job 
being  general  clerical  duties. 

Mrs.  Arnold,  questioned  by  Mrs.  Minudri,  stated  she  worked  with 
Miss  Mancilla  for  approximately  2  years  with  Records  Accomplish- 
ment, Oakland  Army  Base,  during  the  period  from  approximately 
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1959  to  1961,  and  that  she  worked  In  close  proximity  to 
Miss  Mancilla;  that  she  had  lunch  with  appellant  every  day; 
that  she  never  saw  any  arguments  or  altercations  between  Miss 
Mancilla  and  co-workers  or  supervisors;  that  Miss  Mancilla 
was  well  liked  and  accepted;  that  she  had  kept  up  her  friend- 
ship with  Miss  Mancilla;  that  she  has  never  noted  her  to  be 
emotionally  disturbed  or  to  have  a  violent  or  quick  temper 
and  never  saw  her  go  into  any  tirades  in  connection  with  her 

work  or  work  associates. 
I 
To  question  by  Cdr.  Ross,  Mrs.  Arnold  stated  that  she  did 

not  know  the  reasons  for  Miss  Mancilla 's  leaving  the  job  with 

Oakland  Army  Base,  and  does  not  know  specifically  all  the  work 

that  Miss  Mancilla  did  there,  but  that  it  involved  a  great  deal 

of  typing;  that  she  does  not  know  what  Miss  Mancilla 's  efficiency 

ratings  were. 

All  information  and  evidence  having  been  submitted  by  the  parties. 
It  he  hearing  officer  closed  the  hearing. 


Warren  G.  Tann 
EXHIBIT  0-2  Hearing  Officer 

STATEMENT  OF  AGREEMENT  WITH  HEARING  SUMMARY 

I  have  heard  read  to  me  the  summary  of  hearing  and  have  been 
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offered  opportunity  to  make  additions,  deletions  and  changes. 

I  agree  the  summary  fairly  reflects  the  matters  brought  out 

In  the  hearing, 

/s/  Grace  Go  Mancllla 
Appellant 

/s/  Molly  H.  MlnUdrl 
Appellant ' s  Representative 

/s/  Kenneth  M„  Ross  LCDR  USN 
Agency  Representative 

/s/  Re  Jo  Lindsay 

Agency  Representative 


EXHIBIT  R 

July  15,    196* 

Mrs.  Molly  H.  Mlnudri 

Attorney  at  Law 

210  Post  Street,  Suite  111^ 

San  Francisco,  California  54l08 

Dear  Mrs.  Mlnudri: 


Reference  is  made  to  your  appeal  in  behalf  of  Miss  Grace  G. 
Mancllla  from  the  decision  of  the  Commission's  San  Francisco 
Office  which  sustained,  under  part  22  B  (now  752B)  of  the 
Commission's  regulations,  her  removal  from  the  position  of 
Stock  Control  Clerk,  GS-3,  $4^00  per  annum,  effective 
September  30,  19^3,  by  the  Commanding  Officer,  Defense 
Subsistence  Supply  Agency,  Alameda,  California  on  charges 
of  Insubordination  and  inefficiency. 


The  Board  of  Appeals  and  Review  has  fully  considered  the 
entire  appellate  record  in  Miss  Mancllla 's  case,  including 
all  information  developed  during  the  processing  of  the  appeal 
in  the  Regional  Office,  the  testimony  given  at  the  hearing  held 

-  36a  -  1 


)n  December  l6,  1963^  and  all  representations  submitted  subsequent 
:o   the  Regional  decision. 

[n  its  decision,  the  Regional  Office  held  that  all  the  procedural 
requirements  had  been  met  by  the  agency  in  effecting  Miss  Mancilla's 
f:»emovalo   On  the  merits,  the  Regional  Office  found  that  all 
specifications  shown  under  Charge  1,  insubordination,  and  all 
specifications  shown  under  Charge  2,  inefficiency,  were  supported 
oy  a  preponderance  of  the  credible  evidence.   Having  found  these 
bharges  sustained,  the  Regional  Office  concluded  that  the  removal 
ms   warranted  and  that  it  had  been  taken  for  such  cause  as  would 
Dromote  the  efficiency  of  the  service. 

'■  *  *  ^ 

rhe  basic  issues  in  this  appeal  are  whether  Miss  Mancilla  failed 
CO  carry  out  the  instructions  of  the  supervisor  and  whether  her 
oerformance  was  of  such  caliber  as  to  be  calsslfied  as  inefficient. 

fou  also  content  that  the  admission  and  consideration  of  unsworn 
Affidavits  of  fellow  employees  is  a  reversible  error.   It  is  argued 
!;hat  the  employees  should  have  been  given  an  opportunity  to  cross- 
xamine  them  at  the  Commission  hearing, 

i   review  of  the  appellate  record  shows  that  you  were  properly 
id vised  that  the  Commission  has  no  power  of  subpoena  and  could 
lot  force  the  attendance  of  witnesses.   However,  in  response 
;o  your  statement  in  your  letter  of  November  l4,  I963,  that  you 
rould  furnish  the  Commission  with  a  list  of  witnesses,  you  were 
idvised  by  letter  of  November  20,  19^3,  that  the  Commission 
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representative  would  transmit  to  the  agency  such  request  for 
the  presentation  of  any  particular  witnesses  providing  those 
persons  were  still  under  the  authority  and  control  of  the  agenc 
Prom  the  record^  it  is  apparent  that  you  failed  to  respond  to  til 
invitation  to  obtain  the  assistance  of  a  Commission  representat:/- 
in  the  production  of  witnesses o 

In  your  appellate  brief^  you  also  state  that  you  made  a  timely 
request   to  the  agency  for  the  production  of  these  witnesses 
and  that  you  were  informed  the  day  before  the  hearing  that  the  ; 
agency  would  not  order  the  employees  to  serve  as  witnesses  but 
that  Miss  Mancilla  could  ask  such  employees  to  come  in  on  a 
voluntary  basis  and  time  off  would  be  granted  to  such  employeeaj 
You  argue  that  this  information  came  too  late,  that  the  request! 
could  not  be  made  until  the  morning  of  the  hearing  and  that  allj 
employees  declined  to  appear.  i 

While  it  is  somewhat  repetitious,  it  must  again  be  emphasized  i 
that  under  the  agency's  and  the  Commission's  regulations  it  is  i 
the  responsibility  of  the  parties  to  the  appeal  to  produce  thei: 
own  witnesses  0  In  this  connection,  the  agency  fulfilled  its 
responsibility  by  stating  that  it  would  grant  the  time  off  for 
any  employee  who  would  voluntarily  appear.  Failure  on  the  par 
of  Miss  Mancilla  to  produce  witnesses  cannot  be  considered  as  n 
overriding  factor  sufficient  to  vitiate  the  agency  action. 

Finally,  you  argue  against  the  weight  and  credibility  of  the 
evidence  submitted  by  the  agency  in  support  of  the  charges, 
particularly  the  unsworn  statements  of  her  co-workers.  The 

-  38a  - 


Board  recognizes  that  it  Is,  of  course,  desirable  to  have  such 
evidence  under  oath.   Nevertheless,  unsworn  statements  are 
lacceptable  and  given  such  weight  as  they  deserve  particularly 
In  a  case  such  as  this  where  the  statements  are  used  to  supple- 
ment or  corroborate  other  evidence, 

lln  view  of  the  foregoing  and  after  considering  all  the  facts 
■and  clrcujnstances  of  the  case,  the  Board  finds,  as  did  the 
Regional  Office,  that  the  agency  complied  with  all  the  pro- 
cedural requirements  of  the  law  and  regulations  in  effecting 
Miss  Mancllla's  removal.  As  to  the  merits,  the  Board  concurs 
iin  the  Regional  Office  analysis  of  the  evidence  and  the  findings 
:that  all  the  specifications  under  Charge  1,  insubordination,  and 
iall  the  specifications  under  Charge  2,  inefficiency,  are  sub- 
istantiated  by  a  preponderance  of  the  credible  evidence  and  are 
isustained . 

On  the  strength  of  the  sustained  charges,  the  Board  has  concluded 

tthat  Miss  Mancllla's  removal  was  warranted;  that  it  was  effected 

ffor  such  cause  as  will  promote  the  efficiency  of  the  service 

rwithin  the  meaning  of  that  language  in  the  law  and  regulations, 

sand  that  the  decision  to  effect  rem  oval  rather  than  take  some 

llesser  disciplinary  action  was  not  unreasonable,  arbitrary  or 

tcapricious.  Accordingly,  the  decision  of  the  Regional  Office 

:of  which  you  were  notified  on  January  3,    1964,  is  hereby  affirmed 

For  the  Commissioners:  Sincerely  yours, 

E.  T.  Croark 
!  Chairman,  Board  of  Appeals 

and  Review 
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NO.  21,174 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


NICOLE  EUGENIE  MARIE  FARGUES, 

Petitioner, 

V. 

IMMIGRATION  AND  NATURALIZATION 
SERVICE, 

Respondent . 
RESPONDENT'S  BRIEF 


JURISDICTION 
Petitioner  has  filed  her  petition 
pursuant  to  the  authority  of  8  USC  1105(a), 
Section  106(a)  of  the  Immigration  and  Nationality- 
Act,  for  review  of  the  final  order  of  deporta- 
tion of  February  I8,  I966  (R.,  P.  32).   The 
appeal  to  the  Board  of  Immigration  Appeals  was 
dismissed  on  July  7^  I966.     The  petition  was 
filed  on  August  17,  19^6,  within  six  months  of 
the  dismissal  of  the  appeal. 

Foti  V.  INS 

37511^  217 
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STATEMENT  OF  THE  CASE 
Petitioner  is  a  native  and  citizen  of 
France,  age  33  as  of  May,  I966.   She  married 
Louis  Fargues  in  France.   She  entered  Canada 
at  Montreal  with  her  husband  on  September  27, 
1958  (R.,  Exhibit  2).   She  left  her  husband  and 
son  in  July,  1964,  and  entered  the  United 
States  on  or  about  July  20,  1964,  and  came  to 
California.   She  met  Gordon  Leon  Kay  in  Septem- 
ber, 1964,   She  was  returned  to  Canada  at 
government  expense  on  January  l4,  1965.   She 
last  entered  the  United  States  at  Sumas, 
Washington,  on  or  about  June  20,  I965*  without 
documents  and  without  inspection.   She  claims 
to  have  entered  with  Gordon  Kay  by  automobile 
about  11  p.  m.  (R.,  pp  44-45).  A  child  was  bom 
at  Lynnwood,  Washington,  on  August  2,  1965>  and 
was  named  Daniel  Lee  Kay.  Gordon  Kay  is  the 
father . 
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An  action  for  divorce  against  the  hus- 
band, Louis  Fargues,  was  filed  in  the  Superior 
Court  at  Fresno,  California,  and  on  March  2,  I966 
an  interlocutory  decree  was  obtained  (R.,  p.  27). 
A  final  decree  was  obtained  on  or  about  January  4, 
1967,  and  petitioner  and  Gordon  Leon  Kay  were 
married  on  January  24,  I967,  in  Fresno  County « 

Deportation  proceedings  were  instituted 
against  petitioner  by  the  issuance  of  an  Order 
to  Show  Cause,  on  February  10,  I966  (R.,  Exhibit 
#1,  p.  55) •  A  hearing  in  deportation  proceedings 
was  held  at  Fresno,  California,  on  February  I8, 
1966.  By  decision  dated  February  I8,  I966,  the 
Special  Inquiry  Officer  found  petitioner  deportable 
on  the  charge  in  the  Order  to  Show  Cause,  to-wit, 
entry  without  inspection.  Section  241(a)(2)  of 
the  Immigration  and  Nationality  Act,  on  or  about 
June  20,  I965. 

Petitioner  appealed  to  the  Board  of 
Immigration  Appeals.  By  order  dated  July  7,  19^6 
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the  appeal  was  dismissed.  A  copy  of  the  Order 
of  the  Board  of  Immigration  Appeals  is  attached 
hereto  as  Appendix  I. 

STATUTES 

§  241(a)(2)    8  use  1251(a)(2) 

"(2)  entered  the  United  States 
without  inspection  or  at  any 
time  or  place  other  than  as 
designated  by  the  Attorney 
General  or  is  in  the  United 
States  in  violation  of  this 
A        Act  or  in  violation  of  any 

other  law  of  the  United  States;" 

§  245         8  use  1255 

"(a)  The  status  of  an  alien, 
other  than  an  alien  crewman, 
who  was  inspected  and  admitted 
or  paroled  into  the  United  States 
may  be  adjusted  by  the  Attorney 
General,  in  his  discretion  and 
under  such  regulations  as  he  may 
prescribe,  *  *  *  " 

§  291       8  use  1361 

"  *  ^(-  -K-  In  any  deportation  pro^ 
ceeding  under  chapter  5  against 
any  person,  the  burden  of  proof 
shall  be  upon  such  person  to  show 
the  time,  place,  and  manner  of  his 
entry  into  the  United  States,  *  *  ♦  " 
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8  CFR  242.14(a)  (January  11,  I967) 

"§  242.14  Evidence. 

(a)   Sufficiency.   No  deporta- 
tion order  may  be  entered  unless 
it  is  found  by  clear,  unequivocal, 
and  convincing  evidence  that  the 
facts  alleged  as  grounds  for 
deportation  are  true." 


ERRORS  CHARGED 

1.  Investigation  officer  of  respondent 
erred  in  taking  a  statement  from  petitioner. 

2.  Hearing  officer  erred  in  allowing 
affidavit  in  evidence. 

3.  Hearing  officer  erred  by  taking  the 
statement  of  petitioner  without  informing  her 

of  the  privilege  against  self-incrimination. 

4.  Hearing  officer  erred  in  proceeding 
with  the  hearing  when  petitioner  was  not  represented 
by  counsel. 

5.  Board  of  Immigration  Appeals  erred 
in  upholding  finding  of  the  Special  Inquiry 
Officer. 
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QUESTIONS  PRESENTED 

1.  Was  petitioner  accorded  due  process 
and  a  fair  hearing? 

2.  Has  respondent  established  deporta- 
bility  by  clear,  unequivocal  and  convincing 
evidence? 

ARGUMENT 

Petitioner  was  accorded  due  process 

and  a  fair  hearing. 

1,  Deportation  proceedings  are  civil 

in  nature  and  not  criminal. 

Fong  Yue  Ting  v.  US 
149  US  698  — 

U.  S.  ex  rel  Bilokumsky  v.  Tod 
^63  l^S  14$ 

Harisiades  v.  Shaughnessy 
342  US  580 

Galvan  v.  Press 

547  US  522 

Marcello  v.  Bonds 
349  US  3^ 

Mulcahy  v.  Catalanotte 
353  us"T55 
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Fuentes -Torres  v.  INS 

3^  F.2d  911; 
cert.  den.  Oct.  11,  I965, 

382  US  846 

Ben  Huie  v.  INS  (Q  Cir.) 

3^  F.2TT014 

MacLeod  v.  INS  (9  Cir.) 
3^7   F.'^3r453 

Nason  V.  INS  (2  Cir.) 

No.  3^23,  January  10,  I967 

Ah  Chiu  Pang  v.  INS  (3  Cir.) 
No.  I5S41, 
decided  October  28,  I966 


2.  Section  29I  of  the  Immigration  and 

Nationality  Act,  8  USC  136I,  provides: 

"In  any  deportation  proceeding 
under  chapter  5  against  any  person, 
the  burden  of  proof  shall  be 
upon  such  person  to  show  the  time, 
place,  and  manner  of  his  entry 
into  the  United  States,  *  *  *  " 

The  sworn  statement.  Exhibit  2  of  the  Record,  was 

properly  introduced  in  evidence.  There  is  nothing 

in  the  record  indicating  that  the  statement  was 

induced  by  coercion,  duress,  or  other  improper 

action  on  the  part  of  the  immigration  officer. 

Ben  Huie  v.  INS,  supra 
' Nason  v.  INS,  supra 

Ah  Chiu  Pang  v.  INS,  supra 
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4,  Petitioner's  deportability  has  been 

determined  by  clear,  unequivocal  and  convincing 

evidence.  Section  242(tJ)(4),  8  USC  1252(b)(4) 

specifies: 

"(4)  no  decision  of  deporta- 
bility  shall  be  valid  unless 
it  is  based  upon  reasonable, 
substantial,  and  probative 
evidence." 

The  Supreme  Court,  in  its  decision  in  Woodby  v. 

INS,  17  L.Ed  2nd  363,  385  US ,  held  as 

follows : 

"We  hold  that  no  deportation 
order  may  be  entered  unless  it 
is  found  by  clear,  unequivocal 
and  convincing  evidence  that 
the  facts  alleged  as  grounds 
for  deportation  are  true." 

Footnote  I9  states: 

"This  standard  of  proof  applies 
to  all  deportation  cases  regard- 
less of  the  length  of  time  the 
alien  has  resided  in  this  country." 

As  of  January  6,  I967,  CFR  242.14  was 

amended  to  read  as  follows: 
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3.  Petitioner's  reliance  on  Miranda  v. 
Arizona,  384  US  436,  and  Escobedo  v.  Illinois, 
378  US  478,  is  misplaced,  not  only  because  they 
have  no  application  to  deportation  proceedings, 
because  of  their  civil  nature,  but  also  because 
petitioner  was  not  in  custody  or  other  restraint 
when  she  gave  the  affidavit  in  question.  She 
was  fully  advised  that  her  statement  must  be 
made  freely  and  voluntarily  and  that  it  could 
be  used  against  her. 

Statements  given  freely  and  voluntarily 

without  any  compelling  influence  are  still 

admissible,  even  in  criminal  cases. 

Miranda  v.  Arizona,  supra 
a^  p.  V^, 

In  addition,  it  should  be  noted  that 

the  Miranda  doctrine  applies  only  to  cases  tried 

after  June  13,  I966,  the  date  of  the  Supreme 

Court's  decision  in  that  case. 

Johnson  v.  New  Jersey, 
35^4  US  719  (732-734). 

Petitioner's  hearing  was  held  February  I8,  1966. 
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"(a)   Sufficiency,  No  deportation 
order  may  be  entered  unless  it  is 
found  by  clear,  unequivocal,  and 
convincing  evidence  that  the  facts 
alleged  as  grounds  for  deportation 
are  true." 

32  Federal  Register  No.  6, 

January  11,  I967. 


CONCLUSION 
It  is  respectfully  submitted: 

1.  Petitioner  was  accorded  a  fair 
hearing  and  due  process. 

2.  The  deportation  order  was  found  by 
clear,  unequivocal  and  convincing  evidence. 

Respectfully  submitted, 

CECit  ;F.  POOLE  // 
Urated  States  Atxomey 


By:         /^^<:.-r  .^-c^"/ -C  /^  <  ^ 

CHARLEiJ  ELMiiii^  COLLiil'l'T  c 


Chief  Assistant  United  States  Attorney 
Attorneys  for  Respondent 


DATED:     February  20,   I967 
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CERTIFICATE 
I  certify  that,  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules 
18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  axid  that,  in  my  opinion, 
the  foregoing  brief  is^n/full  compll^ce  with 
those  rules.      /  /  /     /^ 


Chief  Assistant  United  States  Attorney 


CERTIFICATE  OF  SERVICE  BY  MAIL 

I  hereby  certify  that  a  copy  of  the  fore- 
going Respondent's  Brief  was  served  upon  respondent 
by  depositing  the  same  in  the  United  States  mail 
at  Main  Post  Office,  Seventh  and  Mission  Streets, 
San  Francisco,  California,  addressed  to: 

Ralston  L.  Courtney,  Esq. 

Frame  &  Courtney 

Post  Office  Box  895      X? 

Coalinga,  Cali/omia  93210^      /l 

Attorney  a/for*''  Petitioner^      X 

"'7 


/CHAnLi!!^  mkm  COLLi::'i"i'V 

UChlet  Assistant  United  States  Attorney 

February  20,   I967. 
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UNITED  sTAT-s  ]:::j?art::;]:lit  of  justice 

Board  of  ir..ni,q;racion  Appeals 

l^ile:   A-13774062  -  San  Francisco         ^'^17 -ms 

In  re:   NICOLE  EUGENIE  M'ViaE  FARGUES 

IN  DEPORTATION  PROCEEDINGS 

APPEAL 

ON  BEHALF  of"  RESPONDENT:   Ted  R.  Frame,  Esq. 

330  North  Fifiili  Street 
Coaiinga,  California  93210 

ON  BEI-IALF  OF  I&N  SERVICE:   John  C.  Uiliiams 

Trial  Attorney 


'(Brief  filed) 


CHARGES: 


Order:   See*  241(a)(2),  Id:N  Act  (8  USC  1251 

(a)(2))  -  Entered  v7ithout  inspection 

Lodged:  None 

APPLICATION:   Remain  in  the  United  States 


This  case  comes  forc-jard  on  appeal  from  an  order  en- 
tered by  the  special  inquiry  officer  directing  that  the 
respondent  be  deported  frova  the  United  States  to  France, 
the  country  designated  by  her,  on  the  charge  set  forth 
in  the  Order  to  Show  Cause o  The  respondent,  a  33-year- 
old  female,  native  and  citizen  of  France,  has  resided 
continuously  in  the  United  States  since  last  entering 
at  or  near  Suraas,  Washington  on  or  about  June  20,  1965, 
without  documents  and  without  being  examined  by  an  of- 
ficer of  the   Service •  Deportation  proceedings  were  in- 
stituted against  the  respondent  on  February  10,  1966 • 
A  hearing  in  deportation  proceedings  was  held  at  Fresno, 
California  on  February  18,  1966. 


.\f'PHNDlX_X-.. 


A-13774C62 


The  rosporideni:  at:  th::  Os;;:;;ci:  of  the  dGportauio-..: 
acarmg  v;cg  c.p-priGea  oi:  :":.or ';:i.3hi:  (:o  -be  repi^eccated  by 
conr.Gci  or  cccc  otlier  cuciificd  -ocrcon  of  her  choice 
vit  her  ovr.-i  cir.pense.  \fa::ri   uho  re;:.poriCient  vrcc  asked  :.f 
she  uriderstood  the  qucsc:io-."3 ,  ohf:  ancwered  in  the  af- 
firr.iative.   She  vjac  next  asked  if  che  v/iched  to  be 
rcprece-atod  or  to  go  ch^ad  vvith  the  hearing  by  hercelf. 
She  replied  that  she  uridcrctood  that  she  had  to  have 
sC'T'eor.e  but  x-Zhoa  she  did  net  Icaovj.   She  mclz   then  ad- 
vi^^ec  that  she  could  havo  a  person  represent  her  if 
she  desired  and  she  replied,  ^^0\\^   no."  Sl-ie  was  then 
advised  that  she  could  proceed  V7ith  t'cio.   hearing  by 
herself  V7ithout  an  attorney  and  she  replied  she  was 
n:  •-  rich  enough  to  have  an  attorney ♦  VThen  ashed  if  she 
vjantcd  to  go  ahead  with  the' proceeding  by  herself,  she 
replied^  ^'YeSo"  (p*  2)  T7e  find  absolutely  no  merit  to 
counsel's  declaration  thct  she  did  not  intelligently 
and  under  standingly  waive  her  right  to  counsel.   Likeivrise, 
V7e  find  no  basis  for  counsel  "^s  assertion  that  the  re- 
spondent had  no  understanding  of  her  rights.   It  is 
noted  'oc^Q.   respondent  in  answering  zo-:?.q.   questions  replied 
"Uh-huh"  and  in  response  to  other  C2uestions  she  answered 
"Yes*"  The  record  shows  that  the  respondent  answered 
rr.any  of  the  questions  propcunded  to  her  by  the  expression 
•*Uh-huh."  Uh-huh  is  an  enclaraaticn  signifying  an  af- 
firi^iativG  answer  (Webster's  IJew  International  Dictionary, 
p.  2753)  o  X'Je  have  carefully  screened  the  entire  record 
and  V7e  find  nothing  therein  that  in  any  manner  supports 
counsel's  assertion  that  the  respondent  did  not  intel- 
ligently and  under standingly  waive  her  right  to  counsel. 
Cn  the  contrary,  we  find  that  the  respondent  gave  clear 
and  intelligent  answers  to 'all  the  questions  asked  of 
her  hy   the  special  inquiry  officer  during  the  deporta- 
tion hearing  and  that  Qi\e.   was  fully  av/are  of  the  nature 
of  the  proceeding. 

The  respondent  adraitted  the  truth  of  cil  the  factual 
allegations  set  forth  in  the  Order  to  Show  Cause  and 
conceded  deportability  on  the  charge  stated  therein. 
The  respondent  in  a  question  and  answer  statesent  sub- 
scribed and  sworn  to  before  an  officer  of  the  Service 
on  August  4,  1965  deposed  among  other  things  that  she 
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11"  j.^  i  J  <'OOA 


Giitercd  the  United  Gtatea  at  or  ;:oar  Sur.^as,  U.^Ghin;^;to;i 
or.  June  20 5  1965  uith  oric  GDrdon  L,  Kayc,  father  of  her 
infarrt  child  Dauiei,  bor-„'i  at  2d-i-..:;T.dG ,  Uachiu^; ton  cii 
/A-'o^ist  2,  1965 •   -he  rec-j.-cndciit:  further  deposed  that 
che  VJCG  the  V7ife  of  one  Louis  Fcrgucc. .^  c  "Jre-.-ich  citizen, 
then  livinc:;  in  Quebec,  Ccneda.   Her  teoti-jieny  shows  that  ^ 
she  had  been  living  V7ith  Gordon  L.  ICays  in  a  husband 
and  uife  relationship  sir-.ce  he::  last  arrival  in  the 
United  States;  that  she  •..•et  t'sic^   aforementioned  Gordon 
ICays  \:i'c.zi::i   she  \:zz   visiting  in  t^cs^i   United  StcZ^^z   apprcxi- 
v^ately  one  year  a2;Oa   She  zzaz^d  fao.   X-Jelfarc  Departvjient 
in  Fresno  J  Calif  or-nia  paid  her  v-ay  bach  to  Canada  in 
January  1965  and  that  he?:  other  sen,  Jean  Farques,  15 
years  of  a^e,  is  living  V7ith  his  father  in  Canada,  The 
Service  officer  informed  uhe  respondent  ct   the  tiue  zlioi. 
v;-iade  -^cio.   sxvom  statement  on  August  4,  1965  that  said 
statej:ent  uvust  be  ti'iade  freely  and  voluntarily;  that  it 
r::ay  be  used  .against  her  or  any  other  person  in  imrnigra- 
tion  and  naturalization  proceedings «  After  receiving     ! 
such  advice  the  respondent  freely  and  voluntarily  L-iade 
the  statcaent  which  was  subscribed  and  sworn  to  by  her 
on  August  4,  1965*  The  record  reveals  that  the  re- 
spondent reraoaibered  signing  tl'ie  aforementioned  state- 


•  It  is  x/ell  established  that  a  stater.;ent  obtained 
frc:.i  an  alien  who  is  not  represented  by  counsel  raay, 
'nevertheless,  be  admitted  into  evidence  and  considered. 
Likewise,  it  is  well  est.'iblished  taat.   the  strict  law  of 
evidence  relating  to  judicial  proceedings  do  not  apply 
to  administrative  proceedings  (Schoeps  v,  Carmichcel, 
177  Fo2d  391;  cert,  den.  339  U^So  914).   Since  deporta- 
tion proceedings  are  civil  in  nature,  we  are  not  con- 
cerned with  t'ae   rules  of  evidence  vyhich  apply  in 
criminal  proceedings  (U.So  ex  rel.  Silolcur.ishy  v.  Todd, 
263  UaSo  149).  An  extrajudicial  statement  made  by  a 
party  in  a  civil  matter  that  he  or  she  has  done  what 
is  in  issue  is  adn^issible  as  evidence  to  prove  the  fact 
in  issue  and  an  alien's  aduiission  made  on  the  preliminary 
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i'AVCSuirjicitioii  ir.ay  og  ujcd  :Lu  dcv;;>r';:atio--i  procecdii-^s 
a3  the  basis  o£  a  fir^din^  that  he   or  she  is  deportable 
O'joSo    ex  rel.  T>i?,clct-;.n.".kv  v«  3^£iii>  supra) . 

CounSi^l^G  aGcerticn  that  the.  resi:or.dcr*t  x^as  deprived 
of  due  proceijs  of  lav;  hy   not  beiv..i2;  iiiiibru^ed  of  her 
privile2;e  against  self  ii-iCrir;ii'aation  is  v^ithout  raerit. 
Since  deportation  proceedin;5s  are  civil  in  nature 
rather  than  criminal  the  doctrine  enunciated  in  Escobedo 
^*    ^^'-•-'>'^  ^'^   Illinois  a  37i-  UaS'.o  478,  has  no  application 
to  the  instant  case.  Ai:.('-:iz   the  j;;uarancees  without 
V7hich  there  ^ijould  be  an  i..)i:::nce  of  procedural  due  process 
are  reasonable  notice ^  tiie  riglrt  to  exaruine  xv'itnesses, 
to  testify,  to  present  V"itn3;sse3j  and  to  be  represented 
by  counsel.   To  render  a  hcarin;^  unfair,  Z\iq   defect,  or 
the   practice  ccr/iplained  of,  i.vast  have  been  such  as 
migVit  have  led  to  a  denial  of  justicCj  or  there  must 
have  been  absent  one  of  the  elen^ents  dee:r.ed  essential 
to   due  process*   The  record  before  us  clearly  shows 
that  all  tho.   ele:nents  dec:;:ed  essential  to.  due  process 
are  present  in  this  case^   The  evidence  of  record 
clearly  establishes  that  the  respondent  is  subject  to 
deportation  under  the  provisions  of  Section  241(a)(2), 
in  that 5  she  entered  the  United  States  x^7ithout  inspection. 
The  question  of  allowing  her  to  remain  in  the   United 
States  until  her  interlocutory  jiid^ment  of  divorce  from 
her  husband  in  Canada  filed  on  i-Iarch  2,  1966  becov.ves 
final  on  January  4,  1967,  so  that  she  can  raarry  Gordon 
Kay 5  the  "father  of  her  infant  son,  ip  a  matter  for  ad- 
ministrative consideration  and  detenaination  by  the 
Service,  For  the  reasons  hereinbefore  set  forth,  the 
following  order  will  be  entered. 

OrajSR:   It  is  ordered  that  the  appeal  be  dismissed. 


Chairman 
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No.  21,176   ' 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Samuel  Gtold,  Howard  Gtuy  Halbett, 
and  John  Frank  Fusco, 

Appellants, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANTS'  PETITION  FOR  A  REHEARING 


Raymond  E.  Sutton, 

Suite  105,  Friedman  Building, 
300  Fremont  Street, 
Las  Vegas,  Nevada, 

Attorney  for  Appellants 
and  Petitioners. 


IvIAYl  1967 


A; 
WM.  B.  LI  J 


PERNAU-WALSH    PRINTINQ    CO.,   BAN    rRANCISCQ,    CALIFORNIA 


No.  21,176 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Samuel  Gold,  Howaed  Guy  Halbett, 
and  John  Frank  Fuscx), 

Appellants, 

vs. 

United  States  of  America, 


Appellee. 


APPELLANTS'  PETITION  FOR  A  REHEARING 


To  the  Honorable  J.  Warren  Madden,  Judge  of  the 
United  States  Court  of  Claims,  the  Honorable 
Gilbert  H.  Jertberg,  Circuit  Judge,  and  the  Hon- 
orable James  M.  Browning,  Circuit  Judge: 
Appellants,  pursuant  to  Rule  23  of  the  Rules  of 
this  Court,  petition  this  Honorable  Court  for  a  re- 
hearing of  their  appeal,  which  was  decided  by  this 
Honorable  Court  on  March  30,  1967,  for  the  follow- 
ing reasons: 

(1)  That  this  Honorable  Court  did  not  pass  upon 
point  III  of  Appellants'  Opening  Brief,  urging  that 
the  trial  court  erred  when  it  denied  Appellant  Gold's 
Motion  for  Judgment  of  Acquittal  as  to  Count  I  of 
the  Indictment. 


The  Motion  for  Judgment  of  Acquittal  was  based 
upon  the  Appellee's  failure  to  prove  that  the  obscene 
film  was  transported  in  interstate  commerce  by  a  com- 
mon carrier.  The  Indictment  charged  Appellant  Gold 
with  violating  Title  18,  Section  1462,  United  States 
Code.  The  Appellants'  Opening  Brief  has  set  forth  in 
its  argument  and  legal  propositions  that  the  statute 
in  question  had  not  been  violated  by  Appellant  Gold 
merely  placing  the  obscene  film  on  a  weighing  scale 
at  the  United  Air  Lines  freight  area  at  McCarran 
Airport.  The  issue  of  whether  the  obscene  film,  based 
on  the  facts  before  the  trial  Court  and  this  Court, 
constituted  transportation  in  interstate  commerce,  was 
not  answered  by  this  Coui-t  in  its  Opinion  filed  on 
March  30,  1967. 

(2)  This  Honorable  Court  did  not  pass  on  point 
V  of  Appellants'  Opening  Brief. 

This  Court  in  its  Opinion  did  not  specifically  de- 
cide whether  Appellant  Halbett's  conduct  at  Hender- 
son, Nevada  and  Appellant  Pusco's  conduct  at  New- 
ark, New  Jersey,  was  sufficient  as  a  matter  of  law  to 
constitute  both  Appellants  conspirators,  as  set  forth 
in  Count  II  of  the  Indictment. 

The  evidence  showed  Appellant  Halbett's  participa- 
tion to  be  fleeting  and  a  matter  of  a  few  minutes  load- 
ing cartons  into  Appellant  Gold's  automobile.  The 
evidence  showed  Appellant  Fusco  appeared  at  the 
United  Air  Lines  freight  counter  in  Newark,  New 
Jersey  with  a  woman  and  asked  for  certain  ])ackages. 


This  Court  affirmed  Appellants  Halbett's  and 
Flisco's  convictions  without  decision  on  their  con- 
spiracy participation. 

Wherefore,  Petitioners  request  that  a  rehearing  be 
granted. 

Dated,  Las  Vegas,  Nevada, 
April  27, 1967. 

Respectfully  submitted, 
Raymond  E.  Sutton, 

Attorneij  for  Appellants 
and  Petitioners. 


Certificate 

I  do  hereby  certify  that  the  foregoing  Petition  for 
Rehearing  is,  in  my  judgment,  well  founded,  and 
that  it  is  not  interposed  for  delay. 

Raymond  E.  Sutton. 
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